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OPINION NO. 72-027

"Syllabus:

1. The Adjutant General does not have to request the
Director of Public Works to dispose of all of the armories
noted in Amended House Bill o. U59.

2. The Auditor of State must prepare a deed convey-
ine the Circleville armory to the City of Circleville, and
the Covernor must execute such deed, within 90 days of the
effective date of this Act.

3. The Adjutant General may request the Director of
Public Works to dispose of the Galion, Xent and Paulding
armories if he determines that they are no lonrer required
for armory purposes.

To: Dana L. Stewart, Adjutant General, Worthington, Ohio
By: William J. Brown, Attorney Generatl, April 12, 1972

I an in receipt of your request for my ooinion regardins
Amended House B111l Ho. U459. The questions you have asked can be
restated as follows:

a. ilust the Adjutant Ceneral request the
Director of Public Yorks to dispose of all of
the armories noted in the bill?

b, MMust the Adjutant General reguest the
Director of Public Jorks to dispose of any
specific armory of the ones listed?

c¢. Hay the Adjutant Ceneral request the
Director of Public “orks to dispose of any
one of the armories for which there is no pos-
sible foreseeable need?

I will answer questions (a) and (c¢) tocether since they both
involve Section 1 of the 3111, Section 1 reads as follows:

"SECTION 1. If the adjutant reneral de-
termines that any one or more of the following
described parcels of real property is no lonser
required for armory purposes, he may request the
director of public works to sell any such parcel,
and the director of public works shall then cause
the same to be sold at public auction:

"Parcel No., 1l:

"Beines situated in the City of Calion,
Crawford county, Ohio to wit: Being In-Lot No.
117 of the new or revised numbers of In-Lots 1in the
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City of CGalion, Ohio, as the same are consecutively
nunbered excepting a strip forty-five (U45) feet in
width off of the east end of In-Lot !o. 115.

"‘Parcel ilo. 2:

"Bein~ part of Lot lo. 32 in the City of Kent,
Portage county, Ohio, and further bounded and
described as follows:

"Beginnine at the point where the west line
of said Lot No, 32 intersects the north line of
Lake Street, thence north 773° 4' east along the
north line of Lake Street 341.87 feet to an iron
pipe which.1is the true place of beninning; thence
continuing north 73° U4' east alongs the north line
of Lake Street 234 feet to an iron pipe; thence
north 18° U5'30" west a distance of 240 feet to
an iron pipe; thence south 73° U4' west a distance
of 234 feet to an iron pipe; thence south 18° U5!
30" east a distance of 240 feet to the place of
bezinning and containing 1.28925 acres of land.

"Parcel :lo. 3:

"Beine situated in the Villarme of Pauldins,
Paulding county, Ohlo, to wit: Lot .umber One
Hundred and Sixty-Nine (169) of the Original plat
of the said Villare of Paulding, Ohio, fronting
on lain Street in said Village; and private pas-
sageway twelve (12) feet in width along the east
end of Lot HNumber One Hundred and Sixty-Nine (169).
Also a strip of land twenty-two (22) feet wide
off the west end of Lot ilumber One Hundred and
Seventy (170) of the original plat of the said
Village of Paulding, Ohio, as recorded in Deed
Record, Volume 95, Page 157, Paulding county,
Ohio." (Zmphasis added.)

With regard to the disposal of the three parcels described
above, the initial paragraph of the above quoted section clearly
vests the exerclse of discretion in the Adjutant General. He
must, however, exercise this discretion at two different levels
of decision-making -~ the exercise of discretlion at one level
being a condition precedent to the exerclise of discretion at the
second level. 1In other words, the Adjutant General must make a
decision at the first level before he can make a decision at the
second 1level,

First, the legislature has provided "[1i]f the adjutant sen-
eral determines any one or more of the # ¥ ¥ described parcels
¥ # % is no longer required for armory purposes ¥ ®* #.," The most
reasonable interpretation of this, in 1light of the whole parasraph,
is that the lemislature intended the Adjutant General to make a
decision or determination as to whether or not the described par-
cels are needed for armory purposes, But, obviously, the lezis-
lature has left this determination entirely up to the Adjutant
Ceneral or it would not have provided as it did. The Adjutant
General's determination in thils respect plainly calls for the
exercise of discretilon.

Only after the Adjutant General has first determined that
any one or more of the parcels are no longer required for armory
purposes, may he then exercise his discretion at the second level
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of decision-makine~, After the Aliutant Ceneral 21as “1ade such a
deternination, the lesislature has then ovrovided "he nav recuest
the director of public “foris to sell any such narcel T ¥ %" Tt
should be noted that this nrovision is clearlv z2n enactment by
the leaislature parallel to Ffection 5911,10, Revised Code, which
also uses the vord "may". That Section reads as follors:

"In case any armory erected or purchased
by the state becomes vacant by reason of the
disbandment of the orsanization nuartered there-
in, the -overnor and tine adiutant =~eneral mav
lease sucih armorv for neriods not to exceed one
year; or, when authorized by an act of the ~en-
eral assembly, mav sell said armorv or lcase the
same for a perliod of years, the »nroceeds to be
turned into the state treasurv." (Dmniasis added.)

The word "mav", when used in a statutory authorization to
a wublic official, connotes 1o comand or mandate - it 1s only
nermissive, enablin~ that official if he so decides to do a thing

he would be otherwise unable to do, ""av", in a statutory au-
tliorization, clearly convevs discretion in naiking the decision as
to the »articular thin~ aguthorized . Further, the lenislature has

denonstrated its awareness of this import of the word "mav" when
it provided in the final clause of the first nara~ranh that "the
director of »nublic works snhall then cause the sanme to be scld at
public auction". The word "shall" clearlv leaves the Director

of Public Jorks no discretion whatsoever in determinin- whether
or not a parcel is to be 30ld - upon renuest he must cause the
parcel to be sold. If the le~islature had intended to 1limit the
fdiutant “eneral's discretion or deny it to hin altomether, it would
nave used the word "shall" or "must™ in nlace of the word "mav"

in this 3111 and in Section 5911.10, supra. Tiere, as here, the
words "shall" and "may" were used in the sane statute, the Sunrene
Court made the followin~ cormrment (State, ex rel. v. Klin-er, 114
onio St. 212, at names 214-215 (1925)):

"'Tn a statute the word 'may' mav be con-
strued in a mandatorv sense only, where such
construction is necessary to nlve effect to
the clear nolicy and intention of the Le~ls-~
lature; and ivthere there is nothins in the con-
nection of the leanmuace or in the sense or
nolicy of the »nrovision to renuire an unusual in-
ternretation, 1its use is merely nermiscive and
discretionary. ¥ ¥ ¥ ‘Jhere by the use in other
provisions of the statute of the word 'saall' or
‘must,' it apnears that the Le~islature intended
to distin~uish betveen these ords and '—av,'
'mav' will not be coastrued as imnerative.' Carlin
v. Treenan, 19 Colo. A~»., 334, 75 p., 26.

"The court 1s therefore of the opinion that
the lancuare 'may anpropriate to each nost,' etc,,
is to be construed as conferrin~ upon the county
commissioners discretionarv ncwer in the nreuises,
and that the same is not mandatory,

"If it is to be mandatorv uoon the countv com-
missioners to ma%e nrovision for this laudable
nurnose, the remedy is with the Lenislature and not
tith this court.™
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In light of the foregoing, I conclude that the Adjutant Gen-
eral has discretion to decide whether or not to dispose of any
one or more of the three narcels once he has determined that
sucn is no 1on§er required for armory nurnoses, and that under
Section 5911.10, sunra, e may lease the narcels froi year to
year until he determines that they should be sold. The fact that
fection 2 of the Bill renuires the Galion marcel to be first of-
fered for sale to the Galion Y.M.C.A. at 515,000 less that its
appraised value is immaterial since this is a legislative mandate
to the Director of Public Works and not to tie Adjutant General.

Sections 5 and 6, relating to the parczl of land located in
Circleville, Ohio, involve different considerations. Since both
of these Sections relate to the Circleville narcel, thev must be
read togetner. G(ection 5 authorizes the Governor to convey the
Circleville parcel to the City of Circleville. Section 6 reads
as follows:

"SECTIOH 6. To effectuate the convevance
authorized in Section 5 of this Act a deed
shall be nrepared by the auditor of state, with
the lemal assistance of the attorney general,
and shall be exzcuted by the governor, counter-
sisned by the secretary of state, recorded in
the office of the auditor of state, and delivered
to _the city of Circleville within ninety days of
the effective date of this act." {(Emphasis added.)

This language is definltely mandatory, requiring the deed to
be prepared, executed, and delivered to the Clty of Circleville.
If it was not the intent of this B1l1ll to deed over the land to
Circleville, then Section 5 would have been inserted under Sec-
tion 1 as parcel number 4., Since this was not done, it is
reasonable to conclude that the Clircleville land must be deeded
over to the City of Circleville within 90 days of the effective
date of this Act.

In specific answer to your questions 1t is my opinion, and
you are so advised, that:

1. The Adjutant General does not have to request the Director
of Public Works to dispose of all of the armories noted in
Amended House Bill No. 459,

2. The Auditor of State must prepare a deed conveyinr the
Circleville armory to the City of Circleville, and the Governor
must execute such deed, within 90.days of the effective date of
this Act.

3. The Adjutant General may request the Director of Public
Works to dispose of the Gallon, Kent and Paulding armories 1if
he determines that they are no lonmer required for armory pur-
poses.





