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OPINION NO. 75-058

Syllabus:

fhe stututory obligations of the county commlasionars, to
he en Leed igh the county dog warden, and thogse of the
Eoard of health whicn relate to rables control are distinct
and sepearate end may not, by agreemant, be delegated from one
to the other.

To: Nicholas A. Carrera, Greene County Pros. Atty., Xenia, Ohio
By: Williom J. Brown, Attorney General, September 11, 1975

1 have before me your rxequest for my opinion which reads
ax folilows:

"The Greene Couniy Health Department is respcnsible
for kables Control uader Section 3707.04, and the
Greene County Commigsioners are in charge of Dog Con-
trol under Scectilon 955,12 of the Ohio Reviged Code.
The twa depariments feel that there is overlap in
this area and envision a contract where one dapart-
mapt would furnish the services te the other. Our
guestion then iz, may the Creene County Health De-
nartment and the Greene County Commissioners make
n contract for the furnishing of services in regaxrd

¢ Rabies Control and Dog Control?"

Et the outset it is necesgary tc point out that the primary func-
tion of u county health department (i.e. a general health district
heard of bealth) rolative to the control of dogs is diffarent 4han
the primary function of a county dog warden. The ceounty dog warden
ig appointed or amployed by +he county commissionaws pursuant to R.C.
£55.12 anad hig princlpal dudy is to control dees wmainiy thyough
registretion procaduves

g and without regoarnd to discase, This iz ap-
parent from the provisions of R.C, 955,12, which read in pertinent pavi:

"The warden and deputieg shall make a
record of &ll dogs ownnd, kept, and harbored
in their respective cowntles. They shall pa-
trol their resvective counties and selrze and
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winpound on sight daqs mora {hoy threae nontl
of wgz fournd not wing & velld teqis VL LoD
Lag, eroept dogs }fc.)n: congvanitly confined in
a registered dog kennel and dogs acquired by, and
confined on the premises of, an institution or
organization of the type described in scction
955.16 of the Revised Code. They shall also in-
estigate all claims for damages to livestock
inflicted by dogs. They shall make wucrly re-
ports, in writing, to the board in their respec-
tive counties of all dogs seized, impounded,
redeemed, and destroved, and of all claims for
danage to livestock inflicted by dogs."

¥

On the other hand, a board of health's relationship to cog
centrol i, pursuant Lo R.C. 3707.04, through the control of
dangerous communicable diseases (such as rabies) and the publi-
cation and enforcement of rules, regulaticns, and orders of
quarantine to prevent the sprecad of these diseases. Specifically,
however, it is R.C. 955.26 which outlines the precise duties of
the board of health as well as the county dog warden and cthers
in a situation wherc rabies has been determined prevalent. R.C.
9£5.26 provides:

"Whenever in the judgement of the director
of health, any city or general health district
board of health, or persons performing the duties
of a board of health, rabies is prevalent, the
director of health, the hoard or persons per-
forming the duties c¢f such board, shall declare
a guerantine of all dogs in the hcalth distwict,
or part thereof. During such gquerantine, the
owner, kecper, or harborer of any dogs shall keep
the dogs confined to the premises of the owner,
keeper, or harborer, or in a suitable pound or
kennel, if such pound or kennel is provided by
the city or county; provided, a dog may be per-
mitted to leave the premise% of the ownar, keeper
or harborer if under !ecash or under the c¢ontrol
of a wesponsible peroon. The guarantine order shall
be considered an emergency and nced rot be published.

When the cuarantine has heen declared, the
director of health, city or general health district
board of health, ox persons weriovming the duties
of a koard of health may reguirce vaccination for
rabkies of all dogs within the health district o
paxrt thereof. Proof of such vacaination within a
satisfactory period prior to registyaticn, as pro-
vided in section 955.01 of the Pevised Code, shall
be demenstrated to the ceunty auvditor befcr: such
regietration is issued for any Aoy reguired to be
vaccinated.

A saticsfactory reried is twalve norths in tha
cage of nervous-tissue vaccire, and thinty-oiy
months in the case of Flury strain chicken cnmbroy
varccine, or any
puclic health
‘%un ol

other period or method approved Ly the
.
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¥hen vacc:ndt1nn has been declared compulsory
in any health dictyict, or part therecf, the dog

'_pn shall assist {the health auth011t3as in en-
cing the vaccinetion ovder,

Notwithstanding “he provisions of this section
a board ¢f health of a general health district or
city board of health moy make orxdurs pursuant to
section 2709.20 and 3709.21 of the Revised Code re-
quiring the vaccinaticn of dogs."

(Emphasis added.)

fors

From 2 review of R.C. 9%5.26, it is clear that the county
doyg warden must aid in the enforcement of hecalth board orders in
a situvation where rabies are prevalent. That is not to say,
however, that the board of health and the county dog wardens have
overlapping authority relative to dog control. Both the board of
health and the county doyg warden bave separate, specified duties,

At best, then, an agreement between the county commissioners
(vho employ and contrel the county dog warden) and the board of
health as suggested in your request would be a delegation of
responsibilities which have been specifically assigned by statute.
I can find no implied or expressed powers in the relevant statutes
to support such a proposition. Inasmuch as the county commissioners
have cnly such powers as are granted by statute, it is apparent that
a contractual arrangement to either delegats or undertake duties
w:Lhout sxatutoLy authorization is prohibited. 1In 1953 Op. Atty.
Gen. 53-3063 my predecessor stated at 464:

"In ascertaininrg the powers that may be
axercised by a county or by any of its boards
o1 commissions we arve not permitted to indulge,
in any degree, to th=: consideration of cenvenience
or desirability, or even the gool of greatest
cfficiency. Counties are strictly creatures of
the legislature and +he county commissioners
and other officers of the commty have only those
powers which the legislaltive has seen fit to
grant and those which are clearly implied and
essential to the carrying out of the powers

granted."
Ssee also Elder v. Snith, 103 Ohio St. 269 (1571); Reike v. Hogan, 24 Ohio
L. Abs. 311 (Cuvahoga Cty. Ct. 2pp. 1940); 1973 Op. Att'y Gen. NWo.
73-126.

These same limitations on centractual authority apply to
the board of health as well. In construing R.C., 955,26 the
court in Stubhs v. Mitchell, 65 Ohic L. abs. 204 (Pranklin Cty.
App. 1952) stated that this statutory provision operates:

"[0lnly when in the opinion of the Board
rabizc becomes prevalentc, and then it imposes
a duty upon the Bozrd to declare a quarantine
of all dogs in the district. The powers of
the Boards of Health are statutory and they
arc limited to those erpressly conferyved or
fairly implied from those expressly granted.”

Based upon the foregoing it is my opinion and you are so
advised that the statutory obligations of the county commissioners,
to be exercised through the county dog warden, and those of the
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hoard of health which relate to rabies corirel are distinet and
separate and may not, by agreement, be delegehed fron one to tho
other.





