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OPINION NO. 73-080

Syilabus:

Under R.C. 339.40, an indigent alien gracuate stpdent may
be admitted to a county tuberculosis hospital at puhlic expense
if he is a resident of the county. (Orinion Mo. 4389, 2ninions
of the Attorney General for 1954, approved and followed.)

To: Ronald J. Kane, Portage County Pros. Atty., Ravenna, Ohio
By: William J. Brown, Attorney General, August 16, 1973

You have asked for my opinion as to whether a board of
county cormissioners may use public funds for the treatrent,
in a county tuberculosis sanatorium, of an indigent alien
graduate student of a state university. Your letter reacds:

I have before me a request from the Portage
County Commissioners, as follows:

‘The PRoard of County Commissioners of
Portace County, Ohio, have been consulted
concerning the admission of an indigent,
alien, graduate student of KXent “tate Uni~
versity to the "?win Shaw T.R. Sanatorium,
Portage County, Ohio."

I respectfully request your opinion as
to whether or not the Toard of County "om-
missioners, Tortage County, Ohio, may legally
adrit this nerson to the T.B. fanatorium,
Portage County, Chio, and pay from public
funcds the cost of his maintenance and treatrent.

Section 339.40 of the Ohio Pevised Code, as
arended in 1967, suggests " * * * upon a proner
nresentation of the facts, and upon the recormen-
dation of the health commissioner of a general
health district saicd health cormissioner may order
* # * "  Your nrompt attention would be appreciated,

The Section to which you refer, R.C. 339.40, provides as
follows:

The board of health of a city or of a general
health district, upon a proper nresentation of the
facts, and unon the recommendation of the health
cormigssioner of a city or of a general health dis-
trict may order removed to a municipal, county, or
district tuberculosis hospital any rerson suffering
from pulmonary tuberculosis, when, in the opinion
of the board such nerson is a menace to the nrublic
health and cannot receive suitable care and treat-
ment at home. If such person leaves the state the
health cormmissioner shall immediately notifv the
health authorities of the state to which the person
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From this reference I am assuring that the individual suffers
fror pulmonary tuberculosis, that the hoard of health has found
him a menace to public health, and that he cannot receive suit-
ahle care and treatment at hore, as required by ",.C., 339,40,
According to that Section, if the individual is unable to pay
for the treatment he receives at the tubercuvlosis hospital, his
exrenses shall he paid by the county of his legal resicence.

has gone. The expense of removal of such person to
a tuberculosis hospital, and for his care, treatment,
and maintenance therein shall he pai? by such rerson
or hy those persons legally responsible for the cost
of his care, treatrent, and maintenance. Such er-

nense shall be paid hy the county in which he has

legal resicdence, if he is unable to provide therefor.

Rk % ® & & L

In Oninion 'o. 4389, "ninions of the Attornevy General for

1954, my nredecessor held in the syllabus as follows:

frorm

The fact situation of the Npinion, as stated at 527, involved a
nolitical refucee vho had heen adrmitted to the United States 2

Citizenship is no prerequisite to the ad-
mission of a tubercular person to a nublic
tuberculosis hospital, and an indigent alien
who is a resident of the county is entitled to
be admitted to a district tuberculosis hospital
and to he there hosnitalized at the expense of
the county.

That Oninion defined legal residence and distinguished it

legal settlerent, at 529, as follows:

The only recuirement is legal resicdence in
the state for admission to a state hospital, and
residence in the county or district for admis-
sion to a county or district hosnital. It ray
he well to point out that residence or legal
residence differs from legal settlement.
Nesidence is the place in which a rerson has
fived his habitation without any nresent inten-
tion of removing therefrom. Legal settlement is
the status required under the poor relief laws
hv a person who resides in a particular locality
for a fixed period without receiving poor relief
from either a nublic or private agency. Thus, a
person anplying for noor relief must establish
legal settlerent bv residence in the county for
the period of one year as provided by Section
5113.N5, PRevised Code, notwithstanding that he
has had his pnermanent residence at such place.
The Attorney General has made this distinction
in Orinion 'lo. 2928, Oninions of the MAttorney
General for 1940, page 967, and in Nrinion Yo,
481, Oninions of the Attorney “eneral for 1945,
page 614, he held that hosnitalization of tuber-
cular persons at county exnense was not noor
relief, (Fmphasis added.)

2-302

years hefore, and gainfullv employed within the countv since that
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tire. Ve had not declared his intention to hecome a citizen of
the United States at the time. 'ly predecessor discussed the
construction of the statutes relating to the control of tuber-
culosis, at 527-528, as follows:

The right of a tubercular person, be he
citizen or alien, to admission to a public
tuberculosis hospital denends upon the langvage
of the statute under which the institution is estab-
lished and the regulations adopted pursuant to such
statute. Generally, the purpose of such statute is
tvo-fold: to arrest the orogress of the disease in
the person affected; to isolate the case in order to
curb the snread of the Aisease to the ceneral nublic.
Or, as stated by ~v nredecessor in Nninion !"o. 3827,
Opinions of the “ttorney General for 126, nage 493,
"fror: the standnoint of policy and huranitarian
interests, it would seer that relief from such dis-
ease in anv of its forms should be the object of
governrent. ’

I'n examination of the statutes relating to the
control of tuberculnsis will show that the words
"nerson” and ‘resident are used, never the vord
“citizen,” as indicating those who may require treat-
ment or isolation. T™he Nhio Tuberculosis I'osrital,
for exarmple, is required bv Section 3701.63, Revised
Code, to be "open to any legal resident of this state
havinag or susnected of having tuberculosis and re-
muiring care and treatment in a tubherculosis hosnital.’

"ith respect to county tuberculosis hospitals,
Section 339,290, revised code, nrovides that ‘the
department of health shall have general supervision
of all sanatoria, hosnitals, and other institutions
encaged in the raintenance, care and treatrment of
nersons suffering from tuberculosis.” It defines
the words “maintenance, care and treatment," as
meaning "nroper housing and nutrition, the use of
annroved and modern mecical and surcical rethods of
treatment, skilled nursing attention, and such edu-
cational, prevocational rehabilitation, or other
services, as the medical superintendent of each tv-
berculosis 'institution prescribes.”

The statute, Sections 339.21 and 339.22,
Revised Code, also authorizes several conticqu-
ous counties to join in the construction and
maintenance of a district hospital for the care
and treatrent of "rersons' having tuberculosis,
and provides that such district hospital for tu-
berculosis "shall be devoted to the care and
treatment of those mersons affected with tuber-
culosis who are residents of the district and
vho are in need of hospital care and treatment."”

™us, there is no set lenqgth of time an individual must
live in the county before he becomes eligible for the hospital
benefits; he nee” only establish residence.
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In general, my predecessors have agreed that legal resi-~
dence, as used in 7.C. 339.40, ig that place where a nerson
has a fixed estabhlishment and to which, whenever he is absent,
he has an intention of returning. ~rinion "o. 42P9, supra:
Opinion Vo, 3226, "ninions of the Attorney %eneral for 1948:
Ovinion !'o, 2822, Mninions of the Mttorney feneral for 1940.

fecause this definition of legal residence involves the
intent of the individual, it is equivalent to domicile, as
distinguished from a simole "residence” which recuires only
hodily presence as an inhabitant in a place. TFresent intent
to remain indefinitely is the factor which distinguishes domi-
cile from simnle residence. In re Stenhan's Pstate, 5 Nhio
Supp. 21, 17 Ohio 2p. 361 (1940); “ewton v. Tahonina Count
Commissioners, 100 .S, 548, 4 Ohio F. Dec. 555 [1879) - Davis

V. Davis, 57 M.E.2d4 703, 42 0,L.A. 105 (1944).

In the present situation the indigent alien is a student,
apparently not emnployed. You have given no indication as to
whether the individual intends to remain nermanently within the
county but it is clear that he is physically present in the
county and that he intends to stay at least for the duration of
his graduate program.

The question becores, is a resident at a public institution
for the sole purpose of obtaining an education a "resident” with-
in n.C. 339.40?

Courts have generally recognized that attendance at school
may be accompanied by an intent to make that place one's new
hore. In Ctate ev rel. aolan v, Xuhn, 11 Ohio Dec., 221, 8 Ohio
,P. 107, 202 (1901), the court states:

Tt sometimes hanpens * * * that when stuvdy
is one of the purposes, or even the main purnose,
of residence in a place, there exists the ulterior
intention of remaining there permanently after the
neriod of study is at an end. In such case there
can be no doubt that Aomicile is acquired.

Several tests for determining domicile at an educational
institution are set forth in Xuhn, suora, at 203:

* &+ *+ [T}f having no narent, or, being
separated from his father's family, not being
maintained or supported by him; or if he has
a family of his own, and removes with the™ to
such town: or by purchase or lease takes up
his permanent abode there without intending
to return to his former domicil; or if he
depends on his own proverty, income, or in-
dustry for his support,--these are circum-
stances rore or less conclusive to show a
change of domicil and the acquisition of a
domicil in the town where the college is
situated,
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This case was cited with approval in “tate ex rel., 'ay v.
Jones, 16 Ohio Aon.2d 140,144 (1968), as follows:

Courts have cenerally recoanized a
student's right to vote at his college
residence when the student's actions and
conduct in the school town manifest an
intent to rake that nlace his new home.
State ey rel. ¥aplan v. Xuvhn, 11 Chio Nhec.
321, 8 7,P, 197; 98 n.L.R.%7a 495,

See also, Mnderson v, Rrown, 332 F. Supp. 1195 (1971}.

I QAo not have before me facts that would allow me to
determine whether the indigent alien in this case is a resicdent
for purmoses of R.C. 339.40. That determination is a factual
one of intent, vel non, to rerain permanently. The tests are
those mentioned in fuhn, suora; see also, Paraket v. Raraket,

2 Ohio Supp. 184, 10 Dhio Own. 395.

It should be noted, however, that wvhere a statute contains
language capahle of different shades of meaning, such as the
word “"resident,’ such statute should be construed broadly and
not in a narrow or restricted sense. State v. "ard, 4 Ohio On,
120, 122 (1935), The exact significance of the term should be
determined from the context and apparent object to he attained
by the enactrnent of the statute. Xubn, supra, at 1l Nnhio MNec.
329; R.C, 1.49¢7).

The ohjext of the statutes relating to the control of tu-
berculosia A well discussed hy mv predecessor in N~inion 'lo.
4389, qucnid supra.

In Oninion J'o. 3827, Oninions of the RAttornev General for
1926, my rredecessor stated that frorm the standpoint of nolicy
an? humanitarian interests it would seer that relief "fror such
disease or any of its forms should be the object nf governrent.’
In Oninion 'o. 2928, Oninions of the Attorney feneral for 1940,
my predecessor statec:

The legislature being cogaizant of the
fact that tuberculosis is a disease which
ill spread unless nroperly controlled, that
if not nrorerly treated will iikely prove
fatal to the patient, an? that many people
in this state so afflicted were not recaiv-
ing nroper care and treatment, enacted
legislation to control this problem.

“herefore, in making their determination of the student's
residence, the board of counry cormissioners should construe the
facts as favorably as nossible to a findina of residence, because
such a finding would further the statutory purpose to cure tuber-
culosis and prevent its spread.

In gpecific answer to vour question, it is ry opinion and
you are so advised, that under N.C. 339.40, an indigent alien
graduate student may he adritted to a county tuberculosis hospital
at nublic expense if he is a resident of the county. (Ominion 'o.
4389, Opinions of the Attornev CGeneral for 1954, approved and
ollowved,)





