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Ohio, acting by the Department of Public Works, for C. N. and I. De-
partment, Wilberforce University, Wilberforce, Ohio, for the construc-
tion and completion of Contract for Power Plant Equipment for a proj-
cct known as Revised January 27, 1938, Power Plant Equipment, C. N.
& I. Department, Wilberforce University, Wilberforce, Ohio, as set forth
in the Form of Proposal dated February 26, 1938, which contract calls
for the total expenditure of eighteen thousand six hundred and ninety
four dollars ($18,694.00).

You have also submitted the following papers and documents in
this connection: Iincumbrance estimate No. 2, dated March 24, 1938, the
estimate of cost, the division of contract, the notice to bidders, the proof
ol publication, workmen’s compensation certificate showing the contractor
having complied with the laws of Ohio relating to compensation, the
form of proposal containing the contract bond signed by the Hartford
Accident and Indemnity Company, its power of attorney for the signer,
its financial statement and its certificate of compliance with the laws of
Ohio relating to surety companies, the recommendations of the Statc
Avrchitect and lingineer, Board of Trustees and Director of Public Works,
letter of certification from the Auditor of State showing that the neces-
sary papers and documents are on file in said office, Controlling Doard
release, and the tabulation of bids received on this project.

Finding said contract and bond in proper legal form, 1 have this day
noted my approval thercon and return the same herewith to you, together
with all other documents submitted in this connection.

Respectiully,
Herperr S. Durry,
Attorney Genceral.

2273.

MEMBER BOARD OF EDUCATION—WHERLE HIS SERVIES AS
DIRECTOR OF BANK WHICH IS DEPOSITORY FOR IN-
ACTIVIE SCHOOL FUNDS—DOES NOT VIOLATE SECTION
4757 G. C—UNIFORM DEPOSITORY ACT REQUIRES AD-
VIERTISING AND COMPETITIVE BIDDING FOR INACTIVIE
FUNDS—SEL O. A. G. 1933, PAGE 1785—WHLEN HE SERVLES
WHIERE BANK 15 DIEPOSITORY OF ACTIVE SCHOOL
FUNDS, VIOLATION OF SAID SLECTION.

SYLLABUS:

1. A member of a board of cducation who serves as dircctor of a
bank which 1s a depository for inactive school funds does not, in so doing,
violate Scction 4757, General Code, since the Uniform Depository Act
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provides for advertiscment and competitive bidding in the making of con-
tracts for nactive funds. (O pinions of the Attorney General for 1933,
Volume 111, page 1785 followed.)

2. A member of a board of education who scrves as divector of a
bank which is a depository for active school funds wviclates the provi-
stons of Section 4757, General Code, since the Uniform Depository Act
does not require advertisement ov. competitive bidding for such contracts.

Corunsus, Omio, April 11, 1938,

Hon. Treopore Tirpin, Prosecuting Attorney, Ravenna, Oliio.
Dear Sir: This will acknowledge the receipt of your recent letter
requesting an opinion. The facts given by you are as follows:

“In one of our school districts we have two members of a
school board who are also directors of a bank which is the de-
pository of the funds of the school district. The school board
intends soon to enact legislation for a bond issue and they want
to know if the two mentioned board members are disqualified
because they are directors of the depository bank.

The two members are willing to resign if their position as
school board members will jeopardize the legality of the proceed-
ings and of the bonds. It appears that an examiner has ruled
that the two offices are incompatible.”

The situation described does not involve incompatibility of offices.
It does, however, present a question as to whether or not the school board
members who serve as directors of banks which are depositories of school
funds violate provisions of Section 4757, General Code, in so doing.

Section 4757, General Code, imposes certain restrictions upon mem-
bers of boards of education as follows:

“Conveyances made by a board of education shall be exe-
cuted by the president and clerk thereof. No member of the
board shall have directly or indirectly any pecuniary interest in
any contract of the board or be employed in any manner for
compensation by the board of which he is a member except as
clerk or treasurer. No contract shall be binding upon any board
unless it is made or authorized at a regular or special meeting
of such board.”

In an Opinion of the Attorney General for 1933, Vol. ITI, page 1785,
application of Section 4757, supra, was made to a case involving circum-
stances very similar to those before us. The syllabi of that opinion reads:
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“1. Boards of County Commissioners, boards of township
trustees and boards of education, authorized by statute to create
depositories only by competitive bidding, may legally enter into
a depository contract with a bank having as stockholders and di-
rectors one or more members ot the board of the contracting po-
litical subdivision.

2. The board of education of a school district containing
less than two banks is prohibited by Section 4757, General Code,
from entering into depository contract with a bank of which one
or more members of the board are stockholders, and directors,
since Section 7607, General Code, authorizing the creation of
such depository, does not provide for competitive bidding.”

The ruling of this opinion has been followed by many authorities
and it is now well established that only in cases where public contracts are
made after advertisement and competitive bidding, will they be treated
as exceptions to the laws prohibiting interest of public officers in public
contracts. (See O. A. G, 1937, No. 1649).

Since the 1933 opinion, however, there has been a change in the
law regulating depository contracts. The new Uniform Depository Act
(Section 2296-1 et sec.) makes separate provisions for the placing of
active funds and inactive funds. In the case of inactive funds, adver-
tisement and competitive bidding is still provided for. However, in the
case of active funds, no advertisement or bidding is required and this
being the case such contracts come clearly and strictly within the statutes
prohibiting interest of public officials in public contracts.

Certainly the wording of Section 4757, supra, is clear and definite
enough in providing that “no member of the board shall have directly
or indirectly any pecuniary interest in any contract of the board * * *”
This being the case, | am unable to see how we can avoid the fact that
the school board member-who is also director of a bank which serves
as a depository for school funds has at least an indirect pecuniary in-
terest if not a direct one, and that such interest expressly violates the
statute.

We come now to the question as to whether or not a violation of
Section 4757, General Code, will affect the legality of board proceed-
ings where an offending member of the school board participates in the
proceecings. Section 4757, supra, in prohibiting interest of school board
members 1 school board contracts does not void the official acts of such
members. It rather makes them subject to prosecution for violation of the
law,  We must therefore conclude that however illegal interest of a
school board member may be in school contracts, that member is at least
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a de facto officer and as such his official acts with other members of
the board will stand.

It is therefore my opinion that his participation in proceedings be-
fore the school board would not make void any measures adopted by it.

Though your letter did not raise the question, this office has been
frequently asked what should be done in certain districts where there is
only one eligible bank in a district and officers of that bank happen to
be members of the school board. The Uniform Depository Law does
not require any bank to take public funds. It has, moreover, specifically
provided for cases where there 1s no eligible bank or only one eligible
bank in a district. (See Section 2296-6 G. C.) In such a case fund:
may be deposited in an eligible bank located in the county seat or in any
bank conveniently located outside the district, qualified as the law pro
vides to accept the same.

In specific answer to your inquiry it is therefore my opinion that:

1. A member of a board of education who serves as director of a
bank which is depository for inactive school funds does not, in so doing,
violate Section 4757, General Code, since the Uniform Depository Act
provides for advertisement and competitive bidding in the making of
contracts for inactive funds.

2. However, a member of a board of education who serves as di-
rector of a bank which is a depository for active school funds does vio-
late the provisions of Section 4757, General Code, since the Uniform De-
pository Act does not require advertisement or competitive bidding for
such contracts.

Respecttully,
Herrerr S, DUrry,
Attorney General.

2274,

CELEBRATION—150TH ANNIVERSARY ADOPTION OF OR-
DINANCE 1787 AND SETTLEMENT NORTHWIST TERRI-
TORY—BOARD OF COUNTY COMMISSIONERS—NO AU-
THORITY TO APPROPRIATE COUNTY FUNDS TO PAR-
TICIPATE—MUNICIPAL FUNDS DISTINGUISHED.

SYLLABUS:
A board of county comnussioners is without authority to appropriatc
county funds for the purposc of participating in the Celebration of the



