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it took effect, I refer you to that case for an elaborat~ ex­
planation of my views. 

I am, sir, 
Very respectfully your obediPnt servant, 

G. E. PUGH 

PROBATE CUCRT; CRD1IXAL JURISDICTION. 

Office of the Attorney General, 
Columbus, February I, 1854· 

SIR:-Your letter of the qth of January to the late 
Attorney General, has been before me for some time, and I 
have carefully ·~onsidered the questions upon which you de­
sire an opinion. 

First-Has the Probate Court criminal jHrisdiction in 
the absence of a former inquiry, transcript and recog­
nizance? 

The Probate Court is one of special and limited juris­
diction as to criminal prosecutions. It can only exercise 
jurisdiction of the cases, and in the mode, as provided by 
law. The thirty-fourth section of the act defining its juris­
diction and regulating its practice, 51 Ohio Laws, 174, pre­
scribes the mode in which criminal cases are brought be­
fore that court, "by. filing a recognizance and transcript." 
No other mode is provided by law and therefore, no other 
exists. It was certainly not intended to confer upon that 
court or upon the proseettting attorney, the inquisitorial 
power possessed by the grand jury, or it would have been 
so declared. A prosecuting attorney cannot therefore, "suac 
spontae," file an information in the Probate Court; the re­
cognizance and transcript must necessarily precede any_ ac­
tion on his part. 

Second-vVill the law permit the transfer of indict­
ments for minor offences, found by a grand jury, to the 
Probate Court for trial? 
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The grand jury has no right to inquire, nor the Com­
mon Pleas any power to take jurisdiction, for the prosecu­
tion of minor offences, the cognizance of which is con­
ferred upon the Probate Courts. The jurisdiction of the 
latter courts in such cases, is cxclush·c, 51 Ohio Laws 174, 
S. 29, not only for the trial of the offence but for every 
step in the prosecution. There is besides no mode provided 
by statute for certifying such cases from the Common Pleas 
to the Probate Court, and it is safe to conclude that none 
exists. 

Third-I do not know that I clearly comprehend your 
inquiry as to the amendment or repeal of prior laws on the 
subject of criminal procedure. 

I do not think that the probate act is, on this ground, 
obnoxious to any constitutional objection. The thirty-first 
section repeals twu sections of acts therein referred to, and 
upon examination you will discover that those were the 
sections which required prosecutions to be by indictment in 
the Common Pleas. The constitution, act 2, section 16, only 
requires rc~·iscd or amended laws and sections, to be set 
out entire in the new act, not so as to acts or parts of acts 
repealed. 

I can understand the difficulties you will encounter, 
upon the interpretation I have given to this act, in prosecu­
tions for violation of the laws against lotteries, betting, etc., 
but I am well assured that it was the intention of the legis­
lature or of the person who prepared the probate act, to 
limit and restrain prosecutions in the Probate Court, rather 
than to provide summary modes for instituting them. I 
am sir, 

Yery respectfully, 
GEO. W. :\IcCOOK, 

Attorney General. 
To John :\lackey, Esq., Prosecuting Attorney, Erie 

County, Sandusky, Ohio. 
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PROBATE COGRT; PROCEDCRE. 

Office of the Attorney General, 
Columbus, February 1, 1854· 

SIR :-I have received your Jetter of the 14th January 
as to the mode of proceeding in the prosecution of offences 
in the Probate Court. 

The legislature has not provided any mode of inquir­
ing into the minor offences cognizable in that court, to 
take the place of the former inquisition by a grand jury. 

The prosecuting attorney cannot compel the attendance 
of witnesses before the probate judge in order to obtain a 
warrant for the arrest of the accused in the first instance; 
nor can a witness 'iJo!untaril;• appear and make affidavit 
to procure a warrant from the judge for the arrest of the 
offender; nor can the prosecuting attorney file an informa­
tion, except in those cases provided for by the thirty-fourth 
section of the probate act, 51 Ohio Laws 174, where a 
"recognizance and transcript" have been previously filed. 

For the reasons upon which my opinion proceeds, I beg 
leave to refer you to an extract from an opinion to the 
prosecuting attorney of Erie County on the subject of the 
jurisdiction of, and prosecutions in, the Probate Court, a 
copy of which I enclose. I am sir, 

\~cry respectfully, 
GEO. W. ::\IcCOOK,· 

Attorney General. 
To I. C. Daughty, Esq., Prosecuting Attorney, ::\Iarys­

villc, Ohio. 
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FEES OF TREASCRERS OX THE CO}DIOX 
SCHOOL FCXD. 

Office of the Attorney General, 
Columbus, January 31, r854. 

349 

Sm :-I have considered the question addressed to you 
by G. T. Stewart, auditor of Huron County, in his letter of 
23d inst., and bv you referred to me: \\'hether a county 
treasurer, in addition to the per centum allowed for the 
collection of the duplicate, is entitled to one per centum 
on the State and \\'estern Reserve School Funds appor­
tioned to Huroi:t County. 

This claim arises, I suppose, under the act of 9th of 
J annary, TR33, entitled "an act prescribing the duties of 
county treasurers," which is as follows: 

"That the countv treasurers of the several 
counties in this State,-shall receive one per centum 
and no more, for receiving and paying out the 
money arising from the common school fund, any 
law to the contrary notwithstanding." Swan's 
Revised St<lt. IOI2. 

The law fixing the compensation of county treasurers, 
in force at the time of the passage of the act above recited, 
is to be found in "an act prescribing the duties of county 
auditors," pas~ed :\larch 14th, 183 I, the twenty-seventh sec­
tion of which is as follows: 

"That the fees to be allowed to the county 
treasurer, on such settlement with the auditor, for 
the collcctioll of taxes, shall be six per centum on 
the first two thousand dollars: five per centum on 
anv sum between twn and three thousand dollars: 
fotlr per centum on any sum between three and 
four thousand dcllars: three per centum on any 
sum between four and fiye thousand dollars : and 
two per centum on any sum over five thousan(l 
dollars by him collected as aforesaid .. , 3 Chase's 
Stat. rRI-0. ~ec. 27. 
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This section was repealed by the act of ::\larch 2, 1837, 
now in force, which provides for compensation to the treas­
urer in the same mode as the former act "on the amount 
by him collected/' changing only the rate per centum. 
Swan's Rev. Stat. 1013. 

At the time of the passage of the act of 1833, providing· 
the compensation of one per centum to the treasurers for 
receiving and paying out the money arising from the com­
mon school fund, the act of ::\larch 2, 1831, to establish a 
fund for the support of common schools, was in force, the 
first section of which is in these words : 

"That there is herebv constituted and estab­
lished a fund to be designated by the name of the 
"common school fund" the income of which shall 
be appropriated to the support of common schools 
in the State of Ohio, in such manner as shall be 
pointed out by law." 

The subsequent sections declare what shall constitute the 
fund-namel);, moneys arising from the sales of school 
lands, etc., etc.,· but no part of it arises from taxes collected 
by the treasurers, and the act then provides the mamier in 
which the interest arising from the fund shall be paid, 
namely, to the count:;• treasurers entitled thereto, out of the 
State trcasur:y on the order of the county auditor. 3 Chase's 
Stat. 1873··5. 

An entirely different school fund is cteated by the 
act of ::\larch 14, 1853, "for the reorganization, supervision 
and maintenance 9f common schools," which, by its sixty-
third section, provides that . 

"For the purpose of affording the advantages 
of a free education to all the youth of this State, 
the state common school fund shall hereafter con-· 
sist of such sum as will be produced bv the annual 
levy and assessment of two mills upon the dollar 
valuation, on the grand list of the taxable property 
of the State, and there is herebv levied and assessed 
annually, in addition to the revenues required for 
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general purposes, the said two mills upon the dol­
lar valuation as aforesaid; and the amount so levied 
and assessed, shall be collected in the same manner 
as other State taxes, and when collected, shall be 
annually distributed to the several counties of the 
State, in proportion to the enumeration of scholars, 
and be applied exclusively to the support of com­
mon schools.'' 51 Ohio Law, 449· . 

The fund itself is not only different and distinct from 
that existing in 1833, but it never reaches the treasurer of 
state, and is not by him paid out to the county treasurers; 
for the thirty~seventh section of the last named act requires 
the auditor of state to apportion the common school funds 
among the different counties, and certify the amount so 
apportioned, and the sources from which it is derived to 
the county auditor, which said sum the several county treas~ 
urers shall retain in their respective treasuries from the 
State funds. 51 Ohio Laws, 443· 

The construction claimed for the act of 1833 ( would 
give to the treasurer of each county, one per centum on 
the entire levy of two mills for school purposes, although 
he has already received, or is entitled to receive the per 
centum allowed by the act of 1837 for the collection of the 
whole taxes assessed including that for school purposes. 

Admitting the rule laid clown in United States 
<'S. JI orse, that "where the words of a statute prescribing 
compensation to a public officer, are loose and obscure, and 
admit of two interpretations, they should be construed in 
favor of the officer," 3 Story's Rep. 57, the construction, 
in my opinion, would be doubtful upon the letter of the 
statute, even if it had been enacted since the act of 1853, and 
would clearly contradict its spirit, when considered with 
reference to the other laws in force at the time of its passage 
in 1833. There was no looseness or obscurity in this statute, 
and no possibility of two interpretations at the time of its 
enactment. 

The law then in force, as I have shown provided the 
compensation to treasurers "for the collection of taxes," 
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by a per centum upon the amount collected, and although 
this law was passed twelve days after the act ''to establish 
a fund for the support of common schools, no compensalion 
is provided for the services required, by that act, to be per­
formed by the treasurer. Two years afterwards, because 
no compensation had been provided, or more probably, from 
the phraseology of the statute, because treasurers claimed 
the per centum allowed by law for col!ectillg taxes, the 
General Assembly declares that -they "shall receive one per 
centum and 110 more, for recei"•i11g and paying out tl;e money 
arisi11g from the COIIllllOn school fulld, Gil)' lmu to the con­
trar)' notwithsta11ding.·' 

The construction claimed for the act of r853 would 
seen that the income arising from the common school fund, 
as the law then existed, was received by the treasurer of 
the county, from the treasurer of 8tate, on the order of the 
county audito·r. It was money arising from a. fu11d already 
established, not taxes which had been collected by them; 
not the fund itself, but the interest upon that fund, the 
principal of which had been invested, and declared irre­
ducible. The fimd from which this money arises, is tlzc 
collliJlOil school fulld .. X ow, to what fulld does this act of 
1833 relate? This is a question of legislative intention, and 
the act speaks as of the date of its passage. The answer 
is not difficult. 

I find that a fund designated by the name of "the 
common school fund," existed by law at that time-that 
the treasurer was required to perform a service \\·ith refer­
ence to it, namely, receive the interest accruing upon it, to 
be by him paid out for school purposes-that neither by 
the law fixing the fees of the treasurer, nor by that creating 
the fund itself, was any compensation allowed for this 
8ervice. Here then is the subject matter upon which thi.> 
statute operates, and the common school fund of which it 
speaks. To provide a compensation for this service by 
the treasurer, and to limit its amount. was the intention of 
the legislature in passing the act of r833. and this is as 
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clear to my mind as if it had been orig-inally passed as a 
section of the act to establish the common school fund, or 
had been declared to be amendatory thereof. 

I do not argue, that, for the purpose of compensation 
to treasurers, this fund is to be considered as remaining 
the same as it was in 1833; it may be increased in amount 
from the sources then provided, or from new sources given 
by subsequent legislation, and it would remain the same 
fund. But the act of 1833 contemplates a fund invested 
having- an annual income from the investment, not the pro­
duct of taxes, and it contemplates no other. 

If this conclusion be correct, and I entertain no doubt 
of it, the treasurer of a county is entitled to one per centum 
upon any money which may be received from the state 
treasury, arising from any of the school funds invested, 
and which money was not by him collected upon the dupli­
cate. 

I am of opinion, further, that the treasurer of a county 
is not entitled to one per centum upon the state common 
school fund levied under the sixty-third section of the act 
of March 14, 1853, because: 

First-He has already received for collecting the same 
fund, as a part of the grand levy. 

Second-He does not receive it from the treasurer of 
state, but retains it from the state funds in his hands, under 
the thirty-seventh section of the last named act. 

Third-It is not money arising from the common school 
fund invested within the contemplation of the act of 1833, 
but it is declared to be the common school fund itself, an­
nually assessed, collected and distributed. 

I am, sir, 
\"cry respectfully, etc., 

GEO. W. ~lcCOOK, 
Attorney General. 

Hon. \Vm. D. ~Iorg-an, Auditor of State. 

23-0. A. G. 
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WARREN COVNTY CANAL. 

Office of the Attorney General, 
Columbus, February 10, I854· 

SIR :-I acknowledge your note of today, enclosing a 
copy of your letter of December 20, I853, to my predecessor. 
requesting his opinion as to your powers under the act of 
:March II, I853, "for the surrender of the Warren County 
canal." 

- I have also examined your reply to the resolution of 
the Senate on this subject and the documents accompany-: 
ing it. 

You wish to know whether the proviso of the second 
section-"that by such sale, transfer, or· release, the State 
shall not incur any debt or liability for damage in any way 
or manner, whatever"-requires you to provide against 
liability for damages incurred prior to a transfer of the 
canal, or only to those which may· accrue lubsequently to the 
sale? 

The language of the proviso seems only to require that 
the State should not incur any liability. by reason of the 
sale. It is future in its operation ; the sale or transfer is 
yet to take place, and' by that sale or transfer the State 
"shall not incur'' any debt or liability. 

Whatever damages had been sustained, could not be in­
creased or· diminished by a subsequent sale, and as to such 
damages, the liability was fixed, and had been already in­
curred by the State. 

If it was the intention of the General Assembly to re­
lieve the State from all liability, whether accrued before, 
or to accrue by the sale, they have failed to express that 
intention of the act.· 

This is an answer in the interrogatory in your letter of 
the 2oth of December, but in a personal interview yqu de­
sired my opinion upon the proposals for the release of the 
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canal, made to the board, in ::\lay last, by Probasco and 
Campbell and Hendrickson. 

That of Probasco, for part of the canal, stipulates for a 
release of all damages to four mills named, and that he 
would usc his exertions to procure releases from the land­
holders. 

That of Campbell and Hendrickson, for the whole 
canal, li1i1its carefully the liability which they are to incur. 

First-In case they abandon it as a canal, to pay all 
damages by rcasol! of the aballdOJ!IIICill. 

Second--In case they make improvements, they are 
to pay all damages arising therefrom. And by expressing 
these, of course. excluding all liability for damages accruing 
in any other manner. lf there was no other difficulty, you 
could not accept t>ither of these propositions, for neither 
complies with the law. One is limited to the damages which 
may accrue to particular persons, owners of certain mills; 
the other to damages which may accrue by reason of par­
ticular acts, but neither undertake to indemnify the State 
against "all damage which may in any way or manner" 
accrue. 

And this brings me to a difficulty which will arise when 
you undertake to make ally sale or transfer. under this act. 
You are required f'O to sell, that the State shall not i11cur any 
liablility for damages, and the best you can do by contract, 
is to provide for the indemnity of the State against any 
damage which she may incur. 

The State being liable in the first instance, and having 
her remedy over against the persons who buy the canal, or 
take a release of it. For any damages accruing to land 
owners or others. who have acquired rights ·with reference 
to this canaL the State incurs the liability, and she would be 
compelled to seek her remedy in the courts. for the damages, 
her faith requires her to pay those injured. 

I can well under~tand the doubt entertained by my 
predecesf'or. as to the meaning and effect of this act, which 
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induced l;im in his letter of 26th December, to request you 
not to contract for the surrender of the canal. 

I am, sir, 
\'ery respectfully, etc., 

GEO. W. :.reCOOK, 
Attorney General. 

Hon. Alex. P. :.•Liller, President Board Public \ \" orks . 

. WILLIA:.I LCCAS, A CO~\YICT; T\VO SEXTEXCES 
\\'lTHOCT A LBIITATIOX OF THE SECOXD 
TO CO:.DIEX'CE AT EXPIRA TIOX OF FIRST. 

Office of the Attorney General, 
Columbus, :.rarch 4, 1854· 

Sm :-I· have carefully considered the ca~e of \Villiam 
Lucas, a ccm·ict in the penitentiary, submitted by you for 
nw determination. 

By the records which you have furnished. it appears 
that at the January term, r8sr. of the Court of Common 
Pleas for the county of :\fiami. Lucas was convicted upon 
two indictments charging the misdemeanor of horse steal­
ing. At the same term of the court. he \Yas in each case 
sentenced to imprisonment in the penitentiary. for the term 
of three years. The record is the same .in both cases and 
is in the words following: "The jury haYing returned a 
wrdict of guilty against the said \Yiliam Lucas, it is there­
fore considered_ by the court that he be imprisoned in the 
penitentiary of this State ancl kept at hard labor for the 
term of three years and that he pay the cos~s of this prose­
cution." 

Copies of the sentences are matle out on the sth clay of 
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Febmary, 1851. and are delivered to the warden together, 
at the time Lucas is received into the penitentiary. Three 
years having elapsed since the commencement 'of his impris­
onment, Lucas demands his discharge, and you submit to 
my opinion, whether you shall discharge him, or continue 
him in confinement for the further period of three years. 

The act "making provision for carrying into effect the 
acts for the punishment of crimes of February 26, I835, 
provides that any person sentenced to imprisonment agree­
ably to the provisions of the acts for the punishment of 
crimes, shall within thirty days after his or her conviction 
be transferred to the penitentiary ami shall be delivered 
into the custody of the warden of the penitentiary, to­
gether with a copy of the sentence of the court, there to be 
safely kept," etc. Swan's Rev. Stat. 602. 

The law thus requires that the term of imprisonment 
shall commence within thirty clays from the sentence. It 
was cot'npetent. however. for the court to fix the commence­
ment of the imprisonment upon the second conviction at the 
expiration of the impri,ot1ment upon the first. The courts 
of th.is country following a well known English case, have 
held that this ma~: be lawfully clone. In Collnecticut a pris­
oner having been convicted upon two indictments was sen­
ten::ed to confinement in Xew Gate prison, three years for 
each offense. and "that the second confinement should com­
mence when the first term should expire." "Cpon e-rror the 
Supreme Court ·sustained this judgment. S1izith z•s. The 
State. 5 Days Rep. p8. In Pe1wsyh·allia, Chief Justice 
Tilghman delivering the opinion of the court, upori a writ 
<1; error to rever~e a judgment of imprisonment on a second 
COiiYiction, to commence at the expiration of the sentence 
on tl'e first. says. "as to imprisonment to commence at a 
fu1 •·re t~me, it is warranted by principle. practice and author­
ity." Rupdl <'S. The CollllllOm,•ealth. 7 Scrg. v. R. 4<)0. 

So in T"irginia. Leath <'S. The Collli/IOII'<l'calth, 1 Yirginia 
cases Iji. The same· practice has also prevailed in this 
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State. In Woodford <'s. The State, r Ohio State Rep. 427, 
a sentence upon one count was made to commence at the 
expiration of a sentence on a preceding count, and although 
the judgment was reyersed on other grounds, this mode of 
fixing the pnnishment seemed to have been recognized as 
lawful and approved by the court. 

But in the case under consideration, the court .has 
passed sentence of three years' imprisonment upon each 
conviction, neither sentence referring to the other and 
no time being fixed for the commencement of the last sen­
tence. 

I am of opin:on in such a case that the law fixes the 
time of the commencement of the imprisonment and that 
in the absence of a limitation in the judgment as to the time, 
the period of imprisonment is to be computed from the time 
the convict is delivered to the warden of the penitentiary, 
and that it must commence within thirty clays from the 
time of the sentence, except in those cases in which the 
execution of the sentence is supendecl upon the signing of 
a bill of exceptions on the allowance of a writ of error. 

The convict Lucas is therefore, in my opinion, entitled 
to be discharged. I am aware of the objections which may 
be urged-that the prisoner has committed two distinct 
crimes of which he has been convicted; that the minimum 
of the punishment attached by statute to either, is three 
years' imprisonment in the penitentiary,· and that in the 
duration of the imprisonment, he has in fact suffered but 
the penalty for one crime. 

But his discharge results from the mistake (if it was 
not intentional) of the court in failing to fix the commeace­
ment of the imprisonment under one sentence at the e·<pira­
tion of the term under the other. And who can say as to 
his present imprisonment, upon which sentence he is con­
fined, or of which he has already suffered the penalty? Such 
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uncertainty where personal liberty is involved is not to be 
tolerated. I am, sir, 

\~ery respectfully, etc., 
GEO. \Y. ~IcCOOK, 

Attorney General. 
Hon. Asa G .. Dimmock, \\'arden Penitentiary, Coltun­

bus, Ohio. 

Office of the Attorney General. 
Columbus, ~lay ~. 1~54· 

Sm :-I have received your letter of the Gth inst., sub­
mitting to my opinion, whether in view of a recent decision 
of the Supreme Court, the assessment of taxes for the year 
1854 should conform to the tenth section of the act of April 
13, 1852, ''For the assessment and taxation of all property 
in this State, and for levying taxes thereon according to 
its true value in money." 

The Supreme Court of this State has decided in the 
case to which you refer, The E.rclza11ge Ba11k of Columbus, 
'i.'S. 0. P. Hines, Treasurer, that the tenth section of the act 
referred to is in contravention of the constitution of Ohio. 

"An unconstitutional law is the same as no law." Thur­
man, J., in Loomis z•s. Spencer, 1 Ohio State Rep. 158. 

\Vhen an act of the General Assembly is drawn in ques­
tion, the presumption is always in favor of its validity, and 
only when a clear incpmpatibility between the constitution 
and the act appears is a court justified in refusing to execute 

· it. But when such incompatibility does appear, as was well 
expressed by Ranney, J., in the case of the Cincinnati W. & 
Z. Railroad Company z•s. Commissi011ers of Clinto11 Cozuzty, 
"it is the right and the duty of the judicial tribunals to treat 
the act as a nullity." 

Such decisions are n::>t and cannot be made by a court 
upon its own motion or desire, but only when in a cause 



360 OPINIONS OF THE ATTORNEY GENERAL 

vVilliam Lucas, a Con·uict,· TZ('O Sentences ~Vithout a Limita­
tion of the Second to Commence at Expiration of First. 

pending before it, the suitor appeals from the act of the Gen­
eral Assembly to the constitution of the State, which is above 
courts and legislatures alike. 

\Vhether the General Assembly did or did not repeal 
the tenth section, after the decision of the court declaring 
it unconstitutional, it is needless, so far as the ex.ecution of 
your duties is concerned, to inquire. The section remains 
Ol\ _the statute book, and under law; and in the mode pro­
vided by law, the question can be again presented to the 
courts by any person who may feel aggrieved by assessment 
in disregard of its provisions. But until the question has 
been so presented, and the decision of the court reversed, it 
is wholly inoperative, and is a mere nullity. 

The decision of the Supreme Court, that an act of the 
General Assembly is unconstitutional, must. be the end of 
controversy to yourself and all other officers charged with 
the execution of the laws. I am. sir, 

\Tery respectfully, etc., 
GEO. W. ::\IcCOOK, 

Attorney General. 
Hon. \\'m. D. ::\Iorgan, Auditor of State, Columbus, 

Ohio. 

Office of the Attorney General, 
Columbus, June IO, I8S4· 

Sm :-I have not been able at an earlier day to reply 
to your letter of the 12th ::\lay, desiring to know whether 
the collectors of tolls. and certain other officers connected 
with the public works, appointed before the passage of the 
act of ::\fay I. 1854. to '·amend the act defining the powers 
and prescribing the duties of the board of public works." 
52 Ohio Laws I 13. are to receive the compensation pro­
vided by that act, or that to which they were entitled before 
its passage. 

The intent:on of the framers of the constitution, to 
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prevent, on the one hand, an incumbent being driven from 
his office by a reduction of the salary, and on the other, to 
take away all inducements for the exercise of the influence 
of his position. to procure an increase of it, is abundantly 
manifested in that instrument. 

By article 2, section 31, the compensation of th,e mem­
bers and officers of the General Assembly is required to be 
fixed by law, and no change of it shall take effect during 
their term; article 3, section 19, provides that compensation, 
to be fixed by law for all the executive officers of State, 
shall neither be increased nor diminished during the period 
for which they were elected; and by article 4, section 14, 
the same limitation is imposed as to the salaries of the 
judges of the Supreme Court and Court of Common Pleas. 
~'\s the same reason which induced a limitation in the cases 
named, extended to all other officers, the constitution ap­
plies the same inhibition, and article 2, section 20, declares: 

''The General Assembly. in cases not provided 
for in this constittltion, shall fix the term of office 
and the compe11satioll of all officers, but no change 
therein shall affect the salary of any officer during 
his existing term, unless the office be abolished." 

At its first session after the adoption of the constitu­
tion, the General :\ssembly passed an act defining the powers 
and prescribing the duties of the board of public works. 
The sixth section of the act provides : 

"That collectors of canal tolls shall be ap­
pointed for such term as the board of public works 
shall deem expedient. not exceeding three years; 
but any collector shall be subject to be removed at 
any time during the term for which he shall have 
heen appointed. for malfeasance i11 oflicc, or for 
nerrlect of dutY." ,.., . 
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The duties of the collector are also defined, and it is 
further provided that the "collectors shall receive for such 
services such percentage on the amount collected as shall 
be determined by the said board." Swan's Rev. Stat., 761. 

The eighteenth section provides for the appointment 
by the board, of resident engineers for a term not exceeding 
three years, the fixing "their salaries," and• for th~ir removal 
by the board in the cases of malfeasance or nonfeasance, 
in office, as in the case of collectors. 

By the amendatory act before referred to, the offices of 
collectors of tolls, and resident engineers, if any such ex­
isted, are not abolished, for by the fifth and sixth sections, 
they are so named and a compensation provided for, and 
duties annexed to each. 

If then the collectors of tolls and resident engineers 
appointed under the act of 28th February, 1852, Swan's 
Stat. 760, are officers, and if their compensation and term of 
office be fixed by law, that compensation cannot be changed 
during their term of office. 

The primary sense of the word "office," is "a duty, 
charge or trust conferred by public authority, and for a pub­
lic purpose," and an "officer" is a person who by commis­
s.ion or authority from government, or those who administer 
it, undertakes the discharge of such duty, etc. A collector 
of tolls or a resident engineer. is clearly within the defini­
tion-the duties are public, for a public purpose, and are 
undertaken by authority of those who administer govern­
ment. Besides, the sixth and eighth sections of the act of 
1852, recognize each as an office, by providing a term to the 
appointment-by expressly declaring that for malfeasance 
"in office," and for neglect of duty they shall be removable, 
and by the expres;;ion of these causes of removal, exclud­
ing the exercise of the power to remove arbitrarily or for 
other· causes, thus giving to the person once appointed a 
right to exercise the duties of the office for the term fixed 
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-by prescribing those duties, and requiring the compensa­
tion for discharging them to be determined. Again, the 
amendatory act which changes the manner of appointment, 
designates these as officers-calls the incumbents officers, 
and recognizing their right in the office, provides: 

"That no appointment shall be made under the 
provisions of this act, \vhich shall interfere .with or 
annul any commission or appointment now in exis­
tence, n1.ade by the board of public works, before 
the expiration thereof, or vacancy happening 
therein." S. 6. 

I think it clear, then, that the collectors of tolls and 
resident engineers are officers. But this is not enough­
they must be in office for a tit;ne, and at a compensation fixed 
by the General Assembly. It is true, the precise period for 
which these officers are to serve, is not named, nor is there 
annexed to that service a stated salary. But the section be­
fore quoted requires the appointment to be made by the 
board of public works-the maximum period for which they 
may be appointed is fixed, and the board appointing is re­
quired to fix the "salaries" of the engineers, and the "com­
pensation'' of the collectors. These provisoiris are manda­
tory and must be obeyed. X o discretion is left to the board 
clothed by the statute with the appointing power to exer­
cise, or not to exercise it; the discretion conferred is limited 
to the manner and extent of its exercise-a discretion as to 
tcnn of office within the maximum-as to anwu11t of salary 
or compensation, and in the case of the collector limited 
again to ascertainment in a particular way, by a per centum 
upon tolls. 

It is also true that the word "salary" is usually applied 
to a surri certain, paid by the year, but its legal definition is 
"a reward or recompense for services performed, usually 
applied to the reward _paid to a public officer for the per-
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formance of his official d·uties," Bouvier's Law Die.; and 
in the section of the constitution under consideration it 
seems to be used as synonymous with "compensation." 

·when the General Assembly has thus imposed on a 
board, the duty of appointing officers for a period limited, 
and of fixing their salaries ; after the pe;formance of this 
duty by the board; the term of office and the amount of the 
salary are, in effect, fixed by the General Assembly. 
\.Yhether the board has so acted, is a question of fact not 
properly for my determination, but assuming the fact, that 
at the time of fhe passage of the amendatory act of :\lay I, 

r854, collectors and engineers were appointed at salaries 
fixed in pursuance of law, and for a term um;xpired. I am 
of opinion: 

That the collectors and resident engineers are officers 
-that they are in, at a term and a compensation fixed by 
the General Assembly-that the" act of :\lay I, r854, does 
not abolish the officers, and therefore that they are within 
article 2, section 20, of the constitution, which prevents any 
change affecting the salary of the officer during his exist­
ing term. The salaries, therefore, of these officers, for the 
residue of their terms are to be as they were before the 
passage of th~ act, and neither increased or diminished. 

Your inquiry refers to "collectors of tolls an'd certain 
other officen: connected with the public works." Except 
resident engineers. I find no other persons who are within 
the prohibit:on of the twentieth section referred to. because: 

First-They are not by law declared to be officers. 
Second--Their term of office and compensation have 

not been fixed by the General Assembly, nor under any law 
passed by it. 

Third-Their duties. appointment and removal are not 
regulated or determined by law. 

Such ''other persons'' are therefore, without regard to 
the nature of their employment, the mere agents and em­
ployes of the board of public works: subject to a discharge 
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at the pleasure of the board, with duties and compensation 
ascertained b! contract, not regulated by Ia w. 

I am, s1r, Very respectfully, 
GEO. W. :\IcCOOK, 

Attorney General. 
Hon \Vm. D. :\!organ, Auditor of State,' Columbus, 

Ohio. 

PARDOX; EFFECT OX COSTS. 

Office of the Attorney General. 
Columbus, June 13. 1854· 

SIR:--Your letter of the 1 Ith, :\lay, has been before me 
for some time, but my engagements have prevented an ear­
'lier reply to your inquiry: "\Yhether I. L. Fish, haYing been 
pardoned by the Governor of this State, is thereby dis­
charged from the payment of the costs of his conviction?" 

:\Iany authorities can be found in many of the states-­
Virginia for exampk, to the point that a pardon cannot be 
limited or qualified by the executive granting it, but being 
once granted is full. and operates upon the judgment or 
sentence of the court to its whole extent, and discharges it. 

In this State. however, no question can be raised as to 
the power of the Governor to place any conditions or quaii­
fications upon the pardon which may to him seem proper. 
The section of the comtitution on which you say the coun­
sel for Fish rely. confers the power to pardon "upon such 
conditions a~ he may think proper." Article 3. section I I. 

This \\·ill not nnly permit him to annex conditions to 
the pardon. to b~ performed before it ~hall take effect. as 
to pay costs; or taking effect. not to continue to operate 
tmless subsequentiy complied \\·ith, as to remain out of the 
State for the period d the >'entence: hut he may lind the 
extent of the pardon by making it operate on the imprison­
nwnt cnly. 

In the printed form usually adopted, ancl \\'hich I will 
assume has been followed in the case of Fish, that part of 
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the sentence as to the imprisonment only is recited, omitting 
the portion which adjudges him to pay the costs of prosecu­
tion; the words then are "do hereby grant the said ---­
a general pardon from the sentence aforesaid, and do by 
these presents, release him from all further confinement in 
said penitentiary in consequence thereof." 

Xow admitting that these words are to receive such 
construction as will give effect to each one employed, it 
may be asked, as the clause ''release him from all further 
confinement in said penitentiary in consequence thereof," 
operates to discharge the. convict, what effect is given to the 
preceding words, a general pardon from the sentence afore­
said. I answer that the words here adopted are necessary 
to restore the party to citizenship, and are for thi~ purpose 
inserted in the blank form which has been used. 

It is true that a conviction for manslaughter does not 
render the party infamous, or deprive him of citizenship, 
and therefore there was no necessity for restoration in this 
particular case. But manslaughter and offences against the 
dwelling act, are the only exceptions under our law, and in 
seeking to ascertain the effect and operation to be given to 
the words under consideration, I cannot shut my eyes to the 
fact that they occur in a printed form which has been filled 
up, and I feel compelled to give to them the same construc­
tion which they ought to receive in the pardon of a crime 
which hacl rendered the party infamous, for which the form 
was prepared and adapted. 

The words then which release from further imprison­
ment were intended to operate the discharge of his body; 
the words "general pardon from the sentence aforesaid," 
were intended to effect a re~toration of the convict to his 
former civil status; and is limited to this for the sentence 
"aforesaid," is only pardoned. and that we have seen, as 
recited in the pardon, was imprisonment. A pardon of the 
imprisonment, but not as to the costs, restores the party. 
ifoffman '<'S. Coster, 2 \\'barton's Rep. 453· 
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But if this reasoning should be unsatisfactory, I would, 
nevertheless, following a high authority, be inclined, upon 
another ground, to hold that the pardon did not remit the 
costs, or operate to discharge the sentence as to them. In 
Pennsylvania the power of the executive to pardon is as 
extensive as that conferred by our constitution; and in that 
State the general pardon of a convict does not discharge the 
costs which are held of right to belong to the officers, and 
are therefore not remitted. By the Supreme Court on habeas 
corpus. Ex parte JJ cDonald, 2 \\"barton's Rep. -+4-0. 

I am therefore of opinion that Fish is still liable for 
the costs accruing in his conviction. 

GEO. \V. ~IcCOOK, 
Attorney General. 

CASES l"~DER THE TAX LAW. 

Henry Reichelderfer. Pickaway County, assessed at $s.ooo, 
penalty added of fifty per centum, $7,500. Submitted 
by Auditor of State, on letter from Geo. Hetherington, 
and copy of a confract between Reichelderfer and John 
S. Crites. 

F.\CTS. 

Reichelderfer sold a farm to Crites-gross sum of 
pnrcha~e not named, but for the consideration following: 

First-.\n annuity of $8o in money to be paid annually 
or semi-annuallv if desired. 

Second-The support of Reichelderfer to" be provided 
by Crites for life. 

Third-S5.ooo to he paid after decease of Reichelderfer 
as follows: $025 in one year. ami a like sum annually there­
after. until completed, to the heirs, executors or adminis­
trators of Reichelderfer. 

The penalty might with propriety he remitted, hut 
Reichelderfer is liable to taxation. The case is not free 
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from difficulty. If he be not properly chargeable with the 
$5,000 as a credit which he owns, he is nevertheless, as 
owner of a f~md which produces him $8o yearly in money, 
in addition to a support for life, subject to taxation. 

\ Vhat is the value of this? It is to be computed with 
reference to its product, $8o annually, and the support an­
nually reduced to a money value, and the period for ,,·hich it 
may be payable, of which the present age and probable dura­
tion of life of the annuitant are elements. Tables for the 
computation of annuities and their values may be readily 
obtained, which approximate with sufficient clearness the 
actual value. 

But I do not see any greater hardship in the taxation 
at $5,000 in this instance than exists in every case where 
land has been sold on. a credit payable to the vendor himself. 
\Vhether it be due, or to become due, is immateriaL Sup­
pose a credit so extended as to be beyond the possible dura­
tion of human life; rendering interest annually, it would 
be taxable. And yet the holder of it could not avail himself 
of the principal, and at his death the law gives it to his 
personal representative. 

And in Reichelderfer's case he has stipulated for a 
payment to his personal representative, just where the law 
would cast it, if he died the owner of a note payable one 
year, or twenty or a' hundred years after its date. I do not 
think the fact that it is not payable until after the death of 
Reichelderfer, makes it less a credit than if it were payable 
to him fifty years from date. 

To decide otherwise might induce a resort to an ar­
rangement of this nature for the very purpose of escaping 
taxation. 

Defiance Female SeminarY, Defiance CountY, tax on 1,280 

acres of l~nd. Submitted by Auditor of State on letter 
from S. S. Sprague and Finlay Strong. 
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FACTS. 

The semina.ry was incorporated in r8so. -t-8 Ohio Laws 
625. Permitted to purchase 1,280 acres of land at price to 
actual sellers, to be paid in ten annual installments, then deed 
to be made, .8. Authorized to acqi.tire, possess, sell, convey 
and dispose of real estate, . r. Special exemption from 
taxation for land on which seminary stands not exceeding 
five acres, ·9· Funds exclusively for purpose of educa­
tion, .r. 

Two claims to exemption from taxation are made in this 
case: 

First-That the State is the owner in fee until the last 
payment, and that in the absence of contract stipulat;on, 
the vendor, retaining the legal title, is liable to pay the taxes. 

Second-That these lands constitute the endowments 
of the seminary a literary institution, and therefore exempt. 

I would have no difficulty in disposing of the first claim 
to exemption. The lands pass from the State to the posses­
sion of the corporation, and should be taxed. Indeed, one 
of the considerations for such grants is that the lands be­
come at once productive. The analogy as to contracts with 
individuals and the party liable to the taxes in such cases. 
does not hold. The rule estahli:-;hcd there is only from neces­
sity because the party is bound to com;ey, clear of all in­
cumbrances, and the tax is an incumbrance. "Cpon this 
principle the Ohio decision proceeded. Wilson 'i.'S. Tatpa11, 
() Ohio Rep. 174· But in this case the corporation obtains 
the lands by the grace and favor of the State, at the price 
to which they might he sold to actual settlers. Besides, the 
charter specifics an exemption. and this, upon a familiar 
principle of construction, excludes all others. 

The other claim to exemption presents difficult and em­
barrassing questions, arising under the act of :\I arch I 2. 

I R.=;3. to amend the third Sl'Ction of the tax law of April 13. 
1R52. That act provides exemption from taxation for "all 
colleges, academics. all endowments made for their suppnrt; 

21-0 . .\. G. 
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all buildings connected with institutions of learning not 
used with a view to profit" 51 Ohio Laws, 399-

By the charter of this seminary, '"its funds, privilt5\!S 
and immunities shall be appropriated exclusively to the pur­
poses of education." It is therefore included within the 
term "academy" or "institution of learning." An endow­
ment includes any thing which is permanently set apart and 
appropriated for the support of a college, whether lands or 
money; and these lands, if permanently appropriated, would 
constitute what is usually termed an endowment. But th~y 
are not so appropriated, but are subject to sale at any time 
by the directors. The funds arising from the sale must, in 
accordance with the charter be applied exclusively to the 
purposes of education; but in the language of the Supreme 
Court, "the law applies to the property as it finds it in use, 
and not to what may be done with . its accun1ti.lations in 
future.'' Cincin11ati College ·vs. Ohio, 19 Ohio Rep. IIS; 
the statute construed in that case being very nearly like 
the one I am now· considering. It is, however, to say the 
least, very doubtful, whether the legislature, in the use of 
the word "endowment," clicl not employ in it its more limited 
sense of a fund or money set apart; as in the same sentence 
they limit the exemption as to lands, to such as are not used 
<(•ieh a view to profit; and all laws that exempt any of the 
property "of the citizens from taxation should receive a 
strict construction." Cincinnati College vs. Tlze State, I9 
Ohio Rep. I I 5· . 

Before any exemption should be permitted, the party 
claiming it must show himself clearly within the statute, and 
proceeding upon the rule laid clown in the case just cited, 
that the law must be construed strictly against the claim, I 
am of opinion that the Defiance Female Seminary, as to 
the twelve hundred and eighty acres of land is subject to 
taxation. I do not understand that any tax except upon 
this land. has been assessed against it. 

In the case of the "Literary Society of St. Joseph's," 
in Perry County, I made a similar decision as to the lands 
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of the society, and the question is now pending in the courts. 
I have purposely avoided the consideration of a question 
which naturally arises at the outset of this claim· to exemp­
tion, whether the statute permitting it does not exceed the 
constitutional limit to exemption. 

jThe Ohio ~Iechanics Institute-The tax in this case is 
assessed upon a lot in the city of Cincinnati, upon which 
buildings are erected, and which are leased, and the 
proceeds applied to the very meritorious objects of the 
institute. 

\\'ithout considering the question whether this insti­
tution is included within the class to which exemptions are 
permitted, as a literary institution, or are purely a public 
charity, it is not entitled to exemption. If the buildings or 
lands arc in either case used with a view to profit, there can 
be no exemption, although the profits arising from the use 
may be applied exclusively to the uses of this institution, 
charitable or literary. 

l:nder the tax law of 1848. "all buildings belonging to 
scientific, literary or benevolent societies, used exclusively 
for scientific. literary or benevolent purposes together with 
the lancl actually occupied by such institution, 110f leased or 
otlzer<(•is,• used ,,,ith a. <•iew to profit/" were declared to be 
exempt from taxation. 

l~n<ler this 5tatute the descriptive words of the prop­
erty claimed to be exempted being the same as those used 
i:1 the statute under consideration, the Supreme Court of 
this State held that where property was leased or usecl with 
a view to profit, it was subject to taxation, without any re­
gan! to the purposes to which the profits or proceeds were 
subsequently applied. "The law applies to the property as 
it finds it in use, and not to what may he clone with its ac­
cnnmlations in future." Cincilllzati College -z·s. Olzio, IQ 

Ohio Rep. 115. 
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I feel bound to apply to this statute the construction 
given to a former act almost· in the same words, by the 
Supreme Court of the State, in a reported decision which 
was never afterwards brought it~ question in the courts. 

SEXTEXCE; S"CSPE:\DI:\G EXEC"CTIOX. 

Office of the Attorney General, 
Columbus, September 8, 1854. 

SIR :-I have examined the questions submitted for my 
opinion in your letter of the nineteenth August. 

First-\Vhether the power of suspending the execution 
of a sentence in a criminal case formerly possessed by the 
Court of Common Pleas, has been confined upon the Pro­
bate Court in the class of cases the jurisdiction of which 
has been transferred to the latter court? And if the power 
exists in the Probate Court. 

Second-\\"hen is it to be exercised, before or after 
the allowance of a writ of error? 

By the act of ::\larch 27, r8..p, the Court of Common 
Pleas upon conviction in a criminal case, a bill of exceptions . 
having been sealed was authorized to suspend the execution 
of the sentence until the next term, etc.-Swan's Rev. Stat. 
731, section r. At this time the Common Pleas had exclu­
sive jurisdiction of all crimes and offenc<'~ as well as those 
still retained as the minor offences which by legis­
lation subsequent to the constitution of 185 r have been trans­
ferred to the Probate Court; and without relying- upon the 
general words "crimes or offences," the reference to the 
second section of the same act. it clearly appears that the 
provisions of tht; first section "·ere intended to apply to 
minor offences, for it declares that in offences the punish­
ment of which is less than imprisonment in the penitentiary, 
the sentence shall not be suspended unless the party shall 
enter into recognizance to appear and abide the sentence if 
it should be affirmed. Ib. 730. 
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By the act of A.pril 30, 1852, this same provision of the 
act of 1841 is substantially re-enacted and the power of sus­
pending the execution of the sentence is conferred upon the 
Common Pleas or Crimi11al Court of all)' cozmty. Swan's 
Rev. Stat. 260, section 2. At this period criminal courts 
had been established in certain counties upon which was 
conferred the jurisdiction exercised formerly in criminal 
matters by the Common Pleas, but the General Assembly 
has not as yet seen fit to provide by law for the exercise of 
any criminal jurisdiction by the Probate Court. The legis­
lative intention to extend this power of suspending the ex­
ecution of sentence to any court which exercised criminal 
jurisdiction is to my mind sufficiently apparent. 

There is no reason why it should be confined to the 
Court of Common Pleas, and we find as the exigencies of 
the public service require other courts for the administra­
tion of criminal law, that this power has been extended to 
them. 

But on the 14th of ".\Iarch. 1853. the General Assembly 
passed an act "defining the jurisdiction and regulating the 
practice of Probate Courts.·· hy which the jurisdiction of a 
great many offences is transferred from the Common Pleas 
and exclusivelv vested in the Probate Court. 

The punishments to be imposed arc fines and imprison­
m~nt in the county jail. and. although the p~nalties are not 
so great, the ccnsequences of a conviction in some cases, 
larceny for example. are as fatal to the reputation of the 
accu~ed as would be a conviction for crimes upon which 
the law imposes a more serious punishment. 

Xow I would he loath to conclude that the General 
A~semhly in conferring this jurit'diction u()Qn a court much 
more likely to commit errors in administering it than the 
Court of Common Pleas from which it was taken. intended, 
at the same time to deprive the accused of a means which 
he possessed in the latter court of obtaining redre's from 
t'rrors bdorc suffering the consequences resulting from 
them and not from his own crimes. How idle it is to give 
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the remedy by error to a judgment of the Probate Court 
when the sentence must be executed and the punishment en­
dured, under its swift administration before the errors can 
l:ie reviewed in the court above. 

But without amplifying the powers of this court, which 
as to criminal matters I concede is one of special, limited 
and statutory jurisdiction, the power to suspend the execu­

..:tion of a sentence is in my opinion conferred by the fifty.: 
eighth section of the act of :\larch 14, 1853· 

"In the exercise of the jurisdiction conferred 
by this act, the probate judge shall have the same 
power"s, perform the same duties and be governed 
by the same rules and regulations as are provided 
bv law for the Courts of Common Pleas, and the 
judges thereof in vacation, so far as the same may 
be consistent with this and other acts now in force." 
Swan's Rev. Statutes 753, Sec. 58. 

Now the exercise of this power by the probate judge 
is consistent with all our legislation and this provision ren­
ders it harmonious. 

\Vithout ,reference then to any other statute or to an 
argument drawn from the powers possessed by any other 
court, I derive the authority of the Probate Court to sus­
pend the execution of sentence from this section, and I give 
the construction the more willingly as it is evidently on 
fa·uore11l. 

"Cpon the other question I think on re-examination you 
will agree there can be no doubt. "Cpon the application of 
the person convicted and upon the signillg of the bill of ,ex­
ceptions the court may suspend the execution of the sen­
tence. It is an independent power possessed by the court 
which should be exercised immediately. without awaiting 
th~ action of any other judge or tribunal. 

GEO. W. :\IcCOOK, 
Attorney General. 

To :\1. D. Gatch, Esq., Prosecuting Attorney, Xenia, 
Ohio. 
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TAXES;·LDII!ATIO:\ OF TDIE; \YHEX CERTI­
FIED. 

Office of the Attorney General, 
Columbus, September I I, I854· 

SIR :-I have examined the letter submitted to you by 
Andrew Young, Esq .. auditor of Lucas County, whether 
the city council of Toledo after the second ).Ionday in June, 
m_ay cause to be certified to the auditor of the county the 
percentage by them levied on the real and personal prop­
erty in the corporation for the purpose of having the same 
placed on the duplicate for collection? 

The twenty-sixth section of the act of ).larch II, I853. 
provides: · 

"That the council of any municipal corpora­
tion is hereby authorized and required to cause to 
be certified to the auditor of the countv, on or be­
fore the second ).[onday of J nne annually, the per­
centage by them levied on the real and personal 
property in said corporation. appraise<\ and re­
turned on the grand levy aforesaid.; and the said 
county auditor is hereby authorized and required 
to place the same on the c\unlicate of taxes for 
said county in the same manner as township taxes 
are now by law placed on said duplicate, etc.'' 
Swan's Rev. Statutes 988. 

The city council having neglected to cause the certifi­
cate· to be made to the auditor "on or before the first ).Ion­
day in June'' of the present year now proposes to have it 
done. 

The general rule applicable to questions of this nature 
is that where a statute directs a thing to be done in a cer­
tain time without any negative words restraining the person 
or officer from doing it afterwards, the naming of the time 
will be comidered as directory merely and not as a limita­
tion of authority. In Pond vs. X egus and others, 3 ).lap. 
Rep. 230, where this rule was given by Chief Justice Par­
sons, an assrssment of tax noted for school purposes made 



376 OPIXIOXS OF THE ATTORXEY GEXER.\L 

Taxes,· Limitation of Time; When Certified. 

by the assessors more than thirty days after the receipt of 
the certificate of the vote was held to be valid, although the 
statute of )1assachusetts required that it should be made 
within the thirty days. 

The same rule has been adopted in l\ ew York in The 
People vs. Allen, 6 vVendall Rep. 486. 

By the militia law of that State the commanding officer 
was required to appoint brigade courts martial on or before 
the first day of June in each year. The court was not ap­
pointed until afterwards and fines assessed by it were ad­
judged legal. 

It was in that case that where the statute specifies the 
time within which an official act is to be performed, regard­
ing the rights and duties of others, it will be considered as 
~directory, unless the nature of the act to be clone, or the 
language used by the legislature, show that the designation 
of time was intended as a limitation of the power of the 
officer. And a tax has been held valid in this State although 
assessed after the expiration of a month from the time of 
voting it, although the words of the statute required the 
trustees to assess it and make out the list within one month 
after the vote. Gale vs. ~Iead, 2 Denio 232 same case 4 
Hill 109. 

So it has been held in Connecticut that where a city 
charter required jurors to be designated on the first :;\Ion­
day of July and they were not chosen for a month after­
wards nevertheless a jury impaneled from the persons so 
chosen was legal. Colt vs. Eves. 12 Conn. 243. 

. But in an earlier case in that State, which came under 
review in the case just cited. upon a statute which required 
assessors to return the assessment lists on or before the first 
day of December in each year. an assessment which was not 
returned until after the period specified in the act was held 
invalid. Thames .1Ia1z Compa11y & Lathrop, 7 Conn. Rep. 
ssG. The statute in this instance. however. further provided 
that the lists and assessments when returned should be open 
to the inspect:on of the persons assessed and a board of re-
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lief was to meet afterwards and determine complaints 
against the amounts of the assessment and there was proof 
that the plaintiff after the time fixed by law and before the 
assessment lists were returned had several times called for 
the purpose of examining their assessment. 

In the case under consideration the statute does not by 
negative words restrain the council from certifying the per­
centage after the second ::\Ionday in June; nor does it pro­
vide a mode for an appeal or subsequent examination by 
another board or tribunal of the amount of the percentage 
determined upon; nor does the council fix the amount of 
the assessment of each tax payer or the basis upon which 
the tax is to be levied, for that is ascertained by the grand 
jury levy appraised and returned for other purposes. 

I am therefore of opinion that there is nothing in the 
act itself to be performed, nor in the language employed 
by the General Assembly which imperatively requires the 
percentage to be certified to the auditor "on or before the 
first ::\Ion day in June annually," and that those words are 
directory merely. It will therefore be the duty of the auditor 
to recognize a certificate of the percentage made subse­
quently to the clay named and enter the same on the duplicate 
of taxes. 

\Vhat is meant by "some of the council desiring to take 
this course," I do not comprehend. Of course he can recog­
nize nothing but the official act of the council as such. 

GEO. W. ::\IcCOOK, 
Attorney General. 

Iron. \\'m. D. ::\!organ, Auditor of State, Columbus. 

COSTS OX CO::\D.rCTATIOX OF SEXTEXCE. 

Office of the Attorney General, 
Columbus, September I<), 1854. 

SIR:-Your letter of the 15th September enclosing the 
record of a sentence and a copy of the cost bill in the State 
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of 0/zio vs. J olzn H ozvley, is acknowledged and I have ex­
amined the _question which you submit for my determination 
as to the costs incurred in the case. 

At the ~lay term, 1854, of the Court of Common Pleas 
in Cuyahoga County, Howley was convicted. of murder in 
the first degree and sentenced to death. Prior to the day 
which was appointed for the execution of the sentence the 
Governor deemed it proper to interpose and commuted the 
punishment to imprisonment for life in the penitentiary. 

The conditions of the reprieve having been accepted 
by Howley, he was delivered into the custody of the warden 
at the penitentiary. Cpon the trial costs to the amount of 
$112.87 were incurred, and upon this state of facts it is 
claimed that these costs are to be paid out of the treasury of 
the State. 

This claim for pay_ment is doubtless based upon the 
act. of January 4, 1838, amendatory of certain other acts 
therein named, Swan's Rev. St. 726, for I know no oth~·r 
legislation applicable to it. 

This act contemplates evidently payment in cases of 
conviction for crimes tl_1e punishment of wlziclz is imprison­
ment in the penitentiary, and a sentence to such imprison­
! nent by tlze court, and no other case whatsoever. 

The twenty-sixth section of the "act directing the mode 
of trial in criminal cases," Swan's Rev. St. 726, requires 
payment of fees of witnesses out of the treasury of the 
county in which the crime was committed and has no other 
operation. 

The "act to provide for the safekeeping of persons that 
may be reprieved by the Governor," contains this provision, 
"and the expenses of transporting such person to the peni­
tentiary shall be allowed and paid out of the State treasury 
as in other cases." Swan's Rev. St. 733· "Cpon a familiar 
rule of construction the expression of one is the exclusion 
of the other, and as costs of transportation only are men­
tioned, all the other costs of trial, etc., are excluded. 

This provision would have been entirely unnecessary 
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if the act of January 4, 1838, was intended to apply to a 
case like the present, for that act distinctly pr<;>vides the 
amount to which the officer shall be entitled for transporting 
and subsisting the convict. Taking my view, however, of 
the last named act the provision for payment of costs of 
transportation in cases of reprieve was necessary to prevent 
injustice to the sheriff .. \ place and mode of payment for all 
the other costs of the trial had been already provided by law, 
and they were doubtless long since paid out of the treasury 
of the county, but for this service and the expenses attend­
ing it the law had made no provision and the necessity for 
further legislation existed. 

I am of opinion therefore: 
First-That the costs of transportation from Cleveland 

to the penitentiary are properly a charge upon the State 
treasury. 

Second-That the other costs in the case are properly 
a charge upon the county of Cuyahoga and cannot be de­
frayed by the State . 

. I am, sir, Respectfully, etc., 
GEO. \V. 11:cCOOK, 

Attorney General. 
Samuel \Vilson, Esq., \Varden, etc., Columbus. Ohio. 

ESCAPED COXVICT; SHERIFF'S :YIILEAGE. 

Office of the Attorney General, 
Columbus, September 19, 1854. 

SIR:-Your letter of the I sth inst. submitting to .my 
opinion the claim made by the sheriff of Belmont County 
for mileage for the capture and return of an escaped con­
vict, is acknowledged. 

The capture of the convict was made by the sheriff of 
the county and upon the delivery of the prisoner he received 
the reward of fifty dollars which had been offered by you 
for the arrest and return of the convict. 
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By the sixteenth section of the a~t of February 26, 
I8JS, ''it is made the duty of all sheriffs, coroners and con­
stables to arrest any and every convict and him, her, or them 
forthwith convey to the said penitentiary and deliver to the 
warden thereof.'' Swan's Rev. Stat. 6os. 

The compensation to which under such circumstances 
the officer shall be entitled is provided in the next section 
of the san}e act, "That any sheriff, constable or other person 
who shall retake and convey to the penitentiary any convict 
who may have escaped therefrom, shall be allowed eight 
cents per mile going to and returning from the penitentiary 
and such additional compensation as the warden may deem 
reasonable for the necessary expense incurred." Ib. 6os. 

It is therefore by this act the duty of a sheriff to make 
the arrest of an escaped convict. For performing this duty 
he cannot lawfully either claim or receive any compensation 
except that provided by law which is the mileage and such 
additional compensation as in the opinion of the warden 
shall be reasonable, and this discretion to increase the com­
pen8ation is limited to the 11ecessary expense i11curred. 

I am therefore of opinion that the sheriff or any other 
officer charged by law with the arrest of escaped convicts 
is not entitled to any "reward" as such. The law does not 
tolerate a premium to officers for performing acts which are 
enjoined by statutes as part of their offic:al duties. The:,r 
perform the duty and receive the fees or compensation an­
nexed to its performance, and if no fee is provided they 
must act gratuitously. The sheriff or other officer on mak­
ing these arrests acts officially .. \Vhen an officer is required 
by law to perform an act which may be clone as ,\,ell by a 
private person voluntarily, the performance of this act by 
the incumbent of the office is presumed to be in the dis­
charge of official duty, and he cannot claim to have acted 
as a private person. or to receive the reward which is held 
out to such to induce them to do that which the law does 
not enjoin upon them. 

I am of opnion therefore that the sheriff is entitled to 
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his mileage and such further sum as you may deem reason­
able to defray the necessary expenses incurred by him, but 
that he was not entitled to receive the reward and ought 
not to be paid the mileage, etc., until the amount of the re­
ward is returned to you. 

I am, sir, 
Y ery respectfully, etc., 

GEO. W. ~IcCOOK, 
Attorney General. 

Samuel \Vilson, Esq., \Varden, etc., Columbus, Ohio. 

CAXAL BAXK OF CLEVELAXD. 

Cleveland, Xovember 14, 1854. 

DL\R SIR :-I have received your dispatch desiring to 
use my name as Attorney General in a proceeding in behalf 
of the State against the Canal Dank of Cleveland to recover 
eight thousand dollars deposited therein by one of the trus­
tees of the Lunatic Asylum at Xewbough. 

It~ reply I feel compelled to say that I cannot permit 
my name to be used in any such proceeding, as it would 
be a recognition of the deposit as made in behalf of the State 
and might operate a discharge of the trustee from h!s lia­
bility to account for the money rec~ived. 

After a hurried examination of the statutes I have 
failed to find any provision which vmuld warrant the draw­
ing of money from the treasury in advance of the necessity 
for its immediate use in defraying the expemes of con­
struction, or any authority to a t~ustee of the asylum, hav­
ing so drawn money from the tr~asury to entrust it to the 
custody of any other person or t0 any banking company. 

I am of opinion, therefore, without reference to the 
form of the deposit. that the ~ntstee who made it is re­
sponsible to the State for the money-if any loss occurs it 
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must be borne by him, and I am unwilling by· any act of 
mine, to change the relation of the parties to the transac­
tion. 

I must decline, therefore, to interfere officially in any 
way, or to consent to the use of the name of the State, in 
any proceeding against the bank for the recovery of the 
money. 

I am, sir, 
Very respectfully, etc., 

GEO. Vl. ::\IcCOOK, 
Attorney General. 

To R. P. Spalding, Esq., Counselor, Cleveland, Ohio. 

ATHEXS BRAXCH BAXK. 

Office of the Attorney General, 
Columbus, January I 3, I85-+· 

Sm :-Your letter of the 2d inst. to the late Attorney 
General has been handed to me for reply. 

The sixty-first section of the act to incorporate the 
State Bank of Ohio. etc .. limits the rate which the Athens 
branch of that bank mav receive as interest. If a bill of 
exchange is discounted payable at any other place than that 
at which the bank is located. with the understanding that 
it is to be met at maturity at the counter of the bank. and 
the current rate of exchange paid, it is an undoubted for­
feitme of the debt. And although it is very doubtful, 
whether when a specific penalty or forfeiture is annexed to 
the violation of a particular clause of the charter any other 
penalty or forfeitme would be held to attach, I am never­
theless willing upon a clear case, ready to commence pro­
ceedings against the bank to obtain a judgment of forfeiture 
of its franchise. 

I have not had time to examine with sufficient care all 
the statutes sub<;equent to that incorporating the State Bank, 
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but I have the impression that the sixth section, so far as it 
limits the payieg out of notes of a less denomination of fi.Ye 
dollars. In this, however, I am probaly mistaken, and if 
so a prosecution under this section would be relieved of the 
embarrassment which would attend it under the other. 

Please refer this letter to the counsel you name and they 
will inform you of the facts which it will be necessary for 
me to have before commencing proceedings. 

I will be pleased to hear from them as soon as they 
have obtained the requisite information. 

\Vm. Golden. 

Yery respectfully, etc., 
GEO. W. }lcCOOK, 

Attorney General. 

IX THE }fATTER OF JA}IES THO}IPSOX, A 
FCGITI\"E FRO}! JCSTICE. 

Office of the Attorney General, 
Columbus, January 30, 1854· 

SIR :-I have examined the requisition of the governor 
of \'irginia and the documents accompanying the same, re­
quiring the delivery of James Thomps01i, a white person, 
as a fugitive from justice. 

ny the law of Yirginia affidavits and depositions are 
not required to he subscribed hy the party making them. 

The subscription is convenient for the proof of the 
identity of the person making the oath on a subsequent 
prosccution for pcrjury assigned upon the affidavit or depo­
sition. hut for no other purposc. 

The affidavit in this case shows. substantially, that a 
felony has hecn committcd by Thompson, the fugitivc, 
against the laws of \ ·irginia. The governor of Yirginia 
certifies. not only to the authenticity of the papers. but that 
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they charge a crime to have been committed against the 
Jaws of that commonwealt-h. 

I am of opinion, therefore, that the requisition and the 
documents accompanying it are substantially in compliance 
with the act of Congress of February 12, 1793, and war­
rant you in requiring the arrest and surrender of the fugitive 
to the agent appointed by the governor of Virginia to re­
ceive. 

I am, sir, 
Very respectfully, etc., 

GEO. W. ::\1cCOOK, 
Attorney General. 

To the Hon. \Vm. :Mcdill, Governor of Ohio. 

JOHK MAPES, A F~GITIVE FR0:.\1 JUSTICE. 

Office of the Attorney General, 
Columbus, January 31, 1854. 

SIR :-I have had under consideration your letter of the 
20th inst., with the papers accompanying an application to 
you for a requisition upon the governor of Indiana for the 
surrender of John ::\!apes, alleged to be a fugitive from 
justice. 

\Vhether a requisition ought to be issued for the sur­
render of a fugitive charged with an offence under the 
twelfth section of the act of :\larch 8, 1831, Swan's Rev. 
Stat. 286, is a question of doubt, and upon which conflicting 
opinions have been given by a former Attorney General of 
this State. The inclination of my mind, at present, is in 
favor of the right of the executive to make the demand. 

But prosecutions under this statute are made more fre­
quently for the gratification of private malice than to sub­
serve the ends of public justice. The right, then, to make 
the requisition ought never to be exercised except in a very 
clear case. 
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And, although no suspicion attaches to the present ap­
plication a rule should be established to which all cases 
should be required to conform. 

I would advise that in addition to the affida,·it charging 
the offence to have been committed, another should be re­
quired establishing the fact that the accused had fled to es­
cape ptmishq1ent for the offence. 

The affidavit in this case does not charge the ·money 
to ha~'e been obtained ··with intent to cheat and defraud,'' 
etc., and is, therefore, in my opinion, defective. A copy of 
the affidavit is sent instead of the original which seems to 
be required by the act of Congress. 

I am of the opinion, upon the case as now made, that 
it is your duty to refuse· the requisition. 

Should another affidavit be made, I will prepare an 
opinion as to the right to make the demands in this class of 
offt;nces, upon. which you intimate your doubt. 

I am, sir, 
Very respectfully, etc., 

GEO. \V. :\IcCOOK, 
Attorney General. 

Hon. Wm. :Mcdill, Governor of Ohio. 

PROBATE COGRT; CRDIIXAL JCRISDICTIOX. 

Office of the Attorney General, 
Columbus, February 4. 1854. 

SIR :-In reply to your letter of the 24th January, as to 
the criminal jurisdiction of the Probate Court, I beg to call 
your attention to an extract from my opinion on this sub­
ject to the prosecuting attorney of Erie County. 

I have no doubt that prosecutions commenced in the 
Probate Court upon the mere motion of the prosecuting 

2;;-.0. A. G. 
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attorney, resulting in convictions, would be reversed in error 
in the Common Pleas. 

I am, sir, 
Very respectfully, etc., 

GEO. W. McCOOK, 
Attorney General. 

B. vV. Fuller, Esq.; Prosecuting Attorney, vVilmington, 
Ohio. 

STOUGHTOI\ AKD AI\OTHER VS. THE STATE. 

Office of the Attorney General, 
Columbus, February 1 I, 1854· 

DEAR SIR :-The record in this case shows an arraign­
ment of the prisoners only on the second count of the in­
dictment. 

I have examined the other errors and have no doubt 
that the conviction on the fourth count could be sustained. 

Kirby vs. The State went too far, and the same point 
is up in Mackey vs. The State, a case reserved by Judge 
Ranney in the District Court of Monroe, where the instru­
ment alleges the bill to be "false, forged and counterfeited." 

I am. therefore, anxious to hear from you as to the ar­
raignment. I am satisfied that there is a mistake in the 
record, for I cannot understand why the second count should 
be singled out to be pleaded to, especially as I think that 
count bad. Please let me hear from you. 

I am, sir, 
Very respectfully, etc .. 

GEO. W. :\1cCOOK, 
Attorney General. 

\Vm. F. Evans, Esq., Canton, Ohio. 
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CAXAL L\XDS; DEED TO ASSIGXEES OF \V.:\1. 
GOLDS~IITH. 

Office of the Attorney General, 
Columbus; .:\larch 18, 1854· 

Sm :-I have examined the papers forwarded to your 
office by Jacob \V. Smith, Esq., as to the claim in behalf of 
the representatives of Frederick Young, for a deed of cer­
tain canal lands originally entered by William Goldsmith. 

The papers refer to others, which would be necessary 
to a full examination of the case, but presuming that they 
are as represented by the letters accompanying the papers, 
I suggest that the counsel for the personal representation 
of Young prepare a deed, reciting: 

First-The entry of Goldsmith, etc. 
Second-The transfer by Goldsmith to Glusser. 
Third-The transfer by Glusser to Kroft. 
Fourth-The chancery proceeding in Stark County (it 

should have been where the lands are situate), by Frederick 
Young against Glusser and Kroft, and the decree in favor of 
Young against Glusser and Kroft. 

Fifth-The decease of Young, the probate of his last 
will and testament, with a recital of the power to the ex­
ecutor to dispose of the lands. 

Sixth-The sale under this power, to Reynolds, with 
granting to Reynolds directly. 

The deed can then be forwarded for examination and 
should be accompanied by at least a copy of the decree in 
the chancery case referred to, and a copy of the will of 
Frederick Young. 

I return. herewith, the original certificate issued to 
Goldsmith and the other papers which accompanied it. 

I am, sir, Very respectfully, 
GEO. W . .:\IcCOOK. 

Attorney General. 
H on. \ \" m. D. ::\I organ. Columbus. Ohio. 



38:3 OPIXIOXS OF TilE .\TTORXEY GEXER.\L 

Sclzool La<-v-Judgmcnt of Pccu11iary Fi11c 111 Abscllcc of 
Dcfclldant. 

SCHOOL LA\Y. 

Office of the Attorney General, 
Colui11bus, April 26, 1&54. 

Sm :-I haYe received your letter of the sth April, and 
beg to enclose, as a reply to your inquiries, a report of the 
Commissioner of Common Schools to the Senate, published 
by authority of that body. In the answer to question twen­
ty-nine you "·ill find a reply to the question presented to 
me. 

It is proper that \V. Ilarney, who is charged with the 
duty of superintending the execution of th¢ school law, 
should have the opportunity of construing it in the first 
instance. And without committing myself to an approval 
of all his opinions. I may add that I han great respect for 
his judgment, and that I \Yill not interfere with his dis­
charge of the duties of his office unless compelled to do so 
in the proper discharge of the duties of my own. 

I am, sir, 
Yen· respectfully, 

GEO. W. ~IcCOOK. 
Attorney General. 

John F. Sin~mons, Esq., Coshocton, Ohio. 

JCDG~IEXT OF PECCSL\RY FIXE IX ABSEXCE 
OF DEFEXD.-\XT. 

Office of the Attorney General, 
Columbus, ~lay II, 1854. 

D£.\R Sm :-Your letter was written inquiring my opin­
ion in this case on the clay I left this city for home. 

"Cpon my return and the r.eceipt of your letter I in­
quired of \V. Dean and ascertained that the court had ad-



GEORGE \\'. :\ICCOOK-1854-1856. 389 
-----~----- ------ -----------------

Dick 'i.'S. State; Error. 
-- ~------~--- ----------------

journed. As there was no immediate necessity for a reply, 
I delayed in the expectation that a ca~e would be determined 
at the present term, which would, by analogy, be conclusion 
of this. 

The decision has not yet been made and it is not cer­
tain that it will be. 

You might have forfeited his recognizance, which 
would probably have been for a larger amount than the 
fine to be assessed. But I think you could also have de­
manded judgment· for a fine and that it might be legally 
pronounced in the absence of the prisoner when he is at 
large upon his own recognizance, and he is not prevented 
from being present by imprisonment, or any other improper 
means. Lee Rose vs. State, 20 Ohio Rep. 33, upon the ab­
sence of the prisoner at the giving of the verdict. 

Should the matter be undisposed of, please inform me 
when your next term will commence and I will endeavor 
to examine the question fully, even if no light should be 
thrown upon it by the anticipated decision from the court 
at the present term. 

I am, sir, 
Yery respectfully, etc .. 

GEO. \V. ~IcCOOK, 
Attorney General. 

John ~IcSweeney. Esq., Prosecuting Attorney, \Voos­
ter, Ohio. 

DICK YS. STATE; ERROR. 

Office of the Attorney General, 
Columbus, June 3. r854. 

DE.\R SJR ;_Your letters of I sth and 20th of ~Iay and 
I st J nne. with reference to this case. are acknowledged. 

The argument of yourself and \\'. Odlin was printecl 
and before the court. and a proof sheet of mine was also 
ohta:ned hy th~ judges. 
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Copies are sent to you by express. ~1y absence from 
the city and the use of my name by persons who knew noth­
ing of our arrangements, will satisfactorily explain what 
would be otherwise mysterious. 

You complain of delay in the decision of the case, and 
l think do injustice to the court. The case of Parks, on 
precisely the same point, was also to be decided, and there 
was certainly no impropriety in waiting until that was fully 
argued for the prisoner. Besides, delay has resulted not un­
favorably to -the State, for the first impression of the case 
in the mind of every lawyer would be against the judg­
ment. 

:My own opinion is now in favor of sustaining the 
judgment, and you know when you first presented the point 
for my consideration it was decidedly the other way. - How 
much the national sympathy of the advocate for the cause 
which he argues has conduced to this change of opinion, 
I am unable to tell; perhaps if I had occupied the position. 
of judge my first view of the case would have continued. 

The judgment of the court may, and probably will, be 
against us; if so, it will be because a majority of the judges 
in the conscientious discharge of duty in a case involving 
human life have been unable to find in the verdict a com­
pliance with those requisitions of the statute imposed as 
safeguards in every trial for murder. 

A murder committed for the gratification of revenge 
is bad enough, a murder by a mob is still more deplorable, 
but the most infamous form of the crime is judicial murqer. 

I regret very much that the feeling of your community, 
outraged by a great crime, should continue so excited as 
to threaten the life of the prisoner by the violence of a mob. 
Upon this subject I expressed my views very fully in con­
versation with you. Five minutes after such violence the 
most insensate man in your county would regret it, but it 
would be a reproach which the regret of years could not 
remove. 

Those participating in the act. would be clearly guilty 
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of murder, and would find no safety except in flight. The 
prisoner is, doubtless, guilty, and the law, administered ac­
cording to the forms prescribed, will be found sufficient 
for his punishment at:td its own vindication. 

But he is bound and helpless, and let it never be said 
in Ohio that a prisoner was deprived of his life without 
the sanction of justice, without the forms of the law, and 
without an opportunity to give a single blow for his defence 
against a multitude. If you feel apprehension of such a 
disastrous event, it will become your duty to make every 
disposition against it, and I have confidence that you will 
do it with coolness aqd success. 

You may communicate this to \V. Odlin and ask him 
to write to me as he shares your apprehensions. 

It is not certain that the judgment will be reversed, but 
it may be, and you should be prepared for either event. 

I am, sir, 
Very respectfully, etc., 

GEO. W. :McCOOK, 
Attorney General. 

James H. Baggott, Esq., Prosecuting Attorney, Day­
ton,·Ohio. 

TEMPERANCE ACT OF 1854. 

Office of the Attorney General, 
Columbus, June 6, 1854. 

DEAR SIR :-I have received your letter of the 27th 
May, inquiring whether under the "act to provide against 
the evils resulting. from the sale of intoxicating liquors in 
the State of Ohio," passed ).lay I, 1854, 52 Ohio Laws 153, 
it is lawful to sell wine, manufactured of the pure juice of 
the grape, also beer and cider indiscriminately. 

I have to reply that the sale of wine, unless manu­
factured from the grapes cultivated in this State, is unlaw-
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ful, and that the indiscriminate sale of all the liquors named 
above is in violatio1_1 of the provisions of the act referred to. 

You will perceive by referring to the act that the pro­
viso of the eighth section excludes from the operation of 
the first and fourth sections the sale of the wine manu­
factured from the pure juice. of the grape>,cultivated in this 
State, and beer, ale and cider, but leavesrnn operation as to 
them the remaining provisions of the act. 

It is lawful, therefore, to sell those excepted liquors in 
any quantity, and to be drank in the place where sold, or 
elsewhere, without incurring the penalties in the fourth 
section. But the indiscrimniate sale is still unlawful, for by 
the second section it is unlawful to sell to minors, and by 
the third section to persons who are in the habit of getting 
intoxicated, and the liquors named being excluded from the 
operation of the first and fourth sections are obviously in-· 
tended to be included within the other sections of the act. 

I remain, sir, 
Very respectfully, etc., 

GEO. W. ).fcCOOK, 
Attorney General. 

L. R. ::\Iott, Esq., Prosecuting Attorney, Auglaize, 
County, Ohio. 

JC'STICES' ELECTIOX. 

Office of the Attorney General, 
Columbus, June 6, 1855· 

Sm :-I have examined the case of the election for jus­
tices of the peace in Cnion Township, Lawrence County, ~s 
fully as I could from the letters of \Y. Proctor of 29th 
April and rst June, and without having the poll book be­
fore me. and I confess I can scarcely understand how a re­
turn should be so defective as to admit more than one con­
struction. 

., 
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It would be improper to permit an amendment to th~ 
poll book or to receive evidence dehors as to the election. 

But I think the poll book in this case must furnish 
sufficient evidence that there were two persons elected. 

The poll bo 'k is headed "Justices Poll Dook of Elec­
tion," and the 1 ••• nber of votes cast is entirely inconsistent 
with the number of votes counted to each, except on the 
hypothesis that there were two persons to be elected. In 
my opinion, therefore, the clerk can properly certify for 
Lorenz? Forgy as elected. 

Very respectfully, 
GEO. \V. ::\IcCOOK. 

Hon. vVm. Trevitt, Secretary of State, Columbus, Ohio. 

ORDIXAXCES AGAI~ST IXTE::\IPERAXCE. 

Office of the Attorney General, 
Columbus, June 10, 1854. 

DE.\R SrR :-I have received your letter of the Rth inst., 
inquiring my opinion as to the effect of }.lay r, r854, to 
provide against the evils resulting from the sale of intoxi­
cating liquors, 52 Ohio Laws 153, upon ordim.nce previously 
enacted, by incorporated villages, for the suppression of 
intemperance. The ordinances to which you refer were 
passed, I suppose, under the act of r852, section 34, 50 Ohio 
Laws 230. If any such ordinance was then inconsistent with 
any law of this State, it was simply void for want of power 
in the corporation to pass it; but if consistent with law, at 
the time of its passage, it is, so long as that consistence with 
law continues, valid and binding. The ordinance falls, how­
ever, the very moment that it becomes inconsistent with 
any law of the State subsequently enacted, ancl this without 
any repeal by the legislature of the section by virtue of 
which the ordinance was passed. The intention of the leg-
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islature to have the act of :\fay I, I854, the only act in force 
in Ohio on. this subject, is sufficiently manifest in the clause 
which repeals the act of March I2, I85I, and the act of 
March I2, I85j, saving only prosecutions already com­
menced. But under our constitution this would go for 
nothing if any repeal of the section under which the ordi­
nance had been passed, was necessary. 

It is needless now to discuss whether an ordinance can 
be passed, or enforced, if passed imposing any other pun­
ishment or providing any other mode of trial than those 
given by the act, for violation of its provisions; but certain 
it is that no' ordinance is valid which punishes as criminal 
which is in the proviso of the eighth, and therefore excepted 
from the operation of the first and fourth sections of the 
law of May I, I854· 

I am, sir, 
Very respectfully, etc., 

GEO. W. McCOOK, 
Attorney General. 

John :'vicSvyeeney~ Esq., Prosecuting Attorney, \Voos­
ter, Ohio. 

THE STATE VS. JAMES B. SMITH. 

Office of the Attorney General, 
Columbus, June 14, I854· 

DE.\R SIR:-You have doubtless seen the announcement 
of the decision of the Supreme Court, reversing the judg­
ment below, in this case. The judgment proceeds upon the 
ground that the evidence, offered by the defense, was com­
petent. 

In my own opinion the indictment is good as framed un­
der the seventeenth paragraph of the crimes act, by rejecting 
as surplusage the words "shoot at"' or indeed the whole 
averment in which they occur. But three of the judges are 
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of the opinion, that where the assault proved is by shooting, 
no prosecution can be sustained under the seventeenth 
paragraph, but that the indictment must be under the twen­
ty-fourth paragraph. In this, with all respect to the court, 
l think they are clearly in error; but certain it is, if a bill 
of exceptions was taken showing the facts as they appear 
on the record, now-an assault by shooting only-another 
conviction would avail nothing, and the judgment would be 
again reversed. 

Permit me, therefore, to suggest to you that another 
indictment be found under ·the twenty-fourth section, and 
1hat the present prosecution be abandoned. 

Judge Corwin is one of the three who entert3.in this 
opinion and, as he retires, a different judgment might be 
rendered by the successor; but I think it better to have the 
indictment under the other section. 

I am, sir, 
Very respectfully, 

GEO. W. McCOOK. 
S. A. Nash, Esq., Prosecuting Attorney, Gallipolis, 

Ohio. 

OHIO VS. SHATTUCK; COSTS ·DUE STATE. 

Office of the Attorney General, 
Columbus, June 14, r854. 

DEAR SIR:-The Auditor of State has sent to me, for 
collection, a claim of the State for costs in this case. It 
seems they were collected by you, as s}leriff of Cuyahoga 
County, and by you paid to Nelson Monroe. 

Will you call upon Mr. :\Ionroe and procure the money, 
to be at once forwarded to me? I will accept the money 
without interest if it is sent at once, although I think a legal 
claim for interest exists. 

I do not know upon what authority the money was paid 
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to .:\lonroe, and do not suppose there was any which would 
warrant you in making the payment. 

If you should have any difficulty in procuring the money 
from .:\Ionroe, you can submit to him these propositions as 
to your own liability. 

First-The statute of limitations for proceedings 
against officer (one year) or any other, does not run against 
the State, even if in the case of collection of money the ac­
tion accrued before demand was made. 

Second-Although, in general, interest cannot be de­
manded against an officer, yet, if he has invested the money 
or paid it out improperly, he is liable for interest. 

It is not charged only for the reason that in the ab·· 
sence of proof to the contrary, he is presumed to have it at 
all times awaiting the demand for it. 

This matter has escaped attention for some time, but J 
trust it will be delayed no longer. 

I am, sir, 
\-ery respectfully, etc., 

GEO. w_ . .:\fcCOOK, 
Attorney General. 

S. A. Abbey, Esq., late Sheriff, Cleveland, Ohio. 

XATIOXAL ROAD. 

Office of the Attorney General, 
Columbus, -June 14, r854· 

Dr._\R Sm :-Permit me to call your attention to the act 
of .:\Iay I, r854. authorizing- the board of public works to 
lease the X a tiona! Road, and particularly to sections five 
2.ncl scyen,. which require the performance of certain duties 
l·y the commissioners of each county through which said 
road passes. · 

;\ conti:act has been made and the lessees will at a very 
early period enter into possessi~n of the road"' I have just 
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been informed that in a number of the counties the commis­
sioners haYe not performed and seem unwilling to perform 
the duties required. · 

I need not .suggest to you the importance of the survey 
and examination required to the State at large which has 
heretofore sustained the burthen of repairing the road, but 
particular!)~ to your own county. 

I trust, therefore, that you will upon the receipt of this, 
call immediate attention to the subject on the part of your 
commissioners, or, if your engagements will not permit you 
to atten• l to it in person, that you will impress upon the 
auditor the importance of early action. 

The legislation upon this subject is very defective, even 
when all its provisions arc carried out, but if so important 
a part as the first survey and examination should be neg­
lected the subsequent examinations would be of little use, 
and the only restraint which the law affords, upon the con­
tractors, could never be successfully exercisE;d. 

It has been suggested to me that no provision has been 
made for compensation to the commissioners for the per­
formance of his duty. Xow. there could be nothing in the 
internal affairs of a county more important to its citizens 
than the keeping of such a road; and it seems to me the ex­
penses of this examination might properly be ad\ anced b,· 
it, but an accurate account of the expenses could be kept ~o 
that it might be submitted to the General Assembly here­
after. 

I am, sir, 
Very respectfully, etc., 

GEO. \Y. ~IcCOOK 
Prosecuting Attorneys of Belmont. Guernsey, ~Ius­

idngum. Licking. Franklin. ~Iaclison and Clark Counties. 
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PROBATE COLJRT; HABEAS CORPCS. 

Office of the Attorney General, 
Columbus, June 16) 1854· 

DEAR Sue-Your letter of June 12th is acknowledged, 
and from a hasty examination of the question on which you 

. desire my opinion, I think that your action can be main­
tained. 

Exercising the office of a judge the Probate Jud~t> of 
Richland County was obliged, upon a proper application, 
to issue a writ of habeas corpus; no matter what .vas the 
cause or nature of the detention. Having the prisoner be­
fore him he ascertains that it is an offence bailable, and he 
is bound to admit him to bail, and under the third section 
of the habeas corpus act Swan's Rev. Stat 451, he was 
authorized to take a recognizance, "conditioned for his ap­
pearance at the next court, when the offense is properly 
cognizable.)) ._ 

I desire you therefore to press the case, and in the 
n eantime send me a memorandum of the statutes on which 
.opposing counsel rely. 

I am, sir, 
Very respectfully, etc., 

GEO. W. l-1cCOOK. 
Alex. Porter, Esq., Ashland, Ohio . 

. TE).IPERA~CE ACT OF 1854. 

Office of the Attorney General, 
Columbus, July 27, 1854. 

DE.\H Sm :-I acknowledge your letter of the qth ;mt.. 
and would have replied to it at an earlier day if I had not 
sqp0secl that the question of the constitutionality of the J.ct, 
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to which you refer, would have received a judicial answer 
at the term of the Supreme Court just closed. I would be 
very reluctant in advance of the decision of the courts to 
pronounce any act of the General Assembly uuconstitution~l, 
and could only be induced to do so in a very clear case. 

It is clearly your duty, and mine, to enforce the dCts 
of the General Assembly until the courts pronounce that 
they have not the sanction of laws, or are in form and lan­
guage so defective as to render their enforcement im­
possible. 

I have not examined the journals of either house of 
the General 1\ssembly, and do not propose to do so fot the 
purpose of pursuing this act through all the successive 
stages of legislation. For the present it is enough for me 
that it appears regularly in the volume l f laws pubEshPJ by 
authority. 

There are questions in connection with it full of difficul­
ty and embarrassment and I regret that I will have to meet 
them, but every presumption is in favor of the law. 

ADULTERATION OF LIQUORS. 

Liquors manufactured in your county are, in my opin­
•m. subject to inspection in the county where manu­
•,ctured. 

This law also is very defective and there is no provision 
for it for a refusal to permit inspection in the case you put. 

The prosecution should be instituted as is suggested by 
you in your letter. 

I am, sir, 
Very re.>pectfully, 

G£0. W. }fcCOOK, 
Attorney General. 

John Johnston. Esq., Prosecuting Attorney, Batavia, 
Ohio. 
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ACT TO PROYIDE AGAJ~ST THE SALE 017 
LIQCORS. 

Office of the Attorney Getwral, 
Columbus, July 27; 185+· 

DE.\R Sm :-I acknowledge your letter of the 24th inst. 
You desire my opinion upon the following question, ''Does 
the Ohio .liquor law contemplate as an offense the sale of 
ale, beer or native wine to a person intoxicated or ia the 
habit of getting so?" 

The first four sections of the act to provide against 
the evils resulting from the sale of intoxicating liq1~ors 52 
Ohio Laws 153. are general in their terms and operation. 
They extend to and includ·~ any sale of intoxicating 1iquors, 
but by the eighth section of the act it is provided tint the 
provisions of the first and fourth sections shall not extend 
to the sale of the wine manufactured of the pure juice of 
the grape cultivated in this State, or beer, ale or cider. 

This proviso excludes from the operation of the first 
and fourth sections a sale of the excepted liquors, but leavPs 
in operation as to them the remaining sections of the act, 
for by a familiar rule of construction, the expression ofcne 
is the exclusion of the other. 

It is, by the second section, unlawful to sell to minors1 
and by the third to persons intoxicated, or who are i11 the, 
ilabit of getting intoxicated; and this without any regard 
to the kind of intoxicating liquors sold, whether "native 
wine." ale, beer or cider. 

I answer your question therefore in the affirmative, a:-d 
have no doubt at all as to the interpretation of this portion 
of the act. 

I am, sir, 
Very respectfully, etc .. 

GEO. W. ::\IcCOOK, 
Attorney General. 

Robt. ::\I. Briggs, Esq., Prosecuting Attorney, \Vil111_:r.g-
ton, Ohio. · 
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TE~IPER.\:\CE c\CT OF 185+ 

Office of the Attorney General, 
Columbus, July 26, I85..f· 

4Ul 

DE.\R Sm :-1 our letter of the 12th of July ha~ hpen 
for ~ome time upon my table, and I have delayed replyi:1g 
in the hope that I might in a few days be able to inform ~·c.u 
that your first question was res adjudicata. Dut the Supre111e 
Court adjourned, without taking up any case under th·_law 
to which you call my attention. 

Recognizing Bimcy 'i.'S. The State of Ohio 230 as 
nuthority in point, I am of opinion that it is IICCCssar:: to 
aver and prove that the party selling knew that the person, 
to whom sold, was in the habit of getting intoxicated. 

I am aware that this will tend to detract from the 
efficiency of the act, but I think this will be held to be neces­
sary by the court. and it would be better to have a few es­
cape than after conviction to have all judgments reversed 
on error. 

"Cpon the other question I have not reflected, but if 
alcohol enters, as a component part·, into wine of the grape 
grown in this State, ale, beer and cider-each i3 an alcoholic 
liquor, and it is within the operation of the act of ~fay I, 
1854, to prevent the adulteration of alcoholic liquors. 52 
Ohio Laws 108. The fact that those liquors are excepted 
from the operation of a part of the clauses of another act 
will have no efiect upon the interpretation of this. 

The object of one act is to prevent intoxication and its 
consequent evils; of the other to prevent the adulteration of 
alcoholic liquors without any reference to the place of their 
manufacture, or the ingredients of which they arc com­
posed. I am, sir, Very respectfully. 

GEO. \\'. ~IcCOOK. 
Attorney General. 

~Iason r-;:ing, Esq .. Prosecuting .\ttornl'y, .\shtabula, 
Ohio. 

::t:---0 .• \. G. 
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CLERK OF COVRT; TER::-.1 OF OFFICE. 

Office of the Attorney General, 
Columbus, July 3I, I854· 

DEAR SIR :-In reply to your communication as to the 
term of office of the clerk of the Common Pleas ~lected upon 
a vacancy occurring in that office, I beg to enclose a copy 
of my opinion as to the office of prosecuting attorney under 
similar circumstances. I am unable to make any sound dis­
crimination between the cases, and think that a clerk is 
elected for the full official term and not for the unexpired 
term of his predecessor.· 

.It would be well, however, to say to your correspondent 
that :\Ir. Pugh, in a similar case, came to a different con­
clusion. 

I am, sir, 
Very respectfully, etc., 

GEO. W. ::-.reCOOK, 
Attorney General. 

Hon. \Vm. Trevitt, Secretary of State, Columbus, Ohio. 

CITY TAXES; CERTIFICATE OF PERCEXTAGE. 

Office of the Attorney General, 
Columbus, September II, 1854. 

Sm :-l have examined the question submitted to you 
by Andrew Young-. Esq., auditor of Lucas County, "whether 
the city council of Toledo, after the second :=-.Ionday in June, 
may cause to be certified to the auditor of the county, the 
percentage by them levied on the real and personal property 
in the corporation for the purpose of having the same placed 
on the duplicate for collection." 
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The twenty-sixth section of the act of :\larch II, 1853, 
provides '"That the council of any municipal corporation is 
hereby authorized and required to cause to be certified to 
the auditor of the county on or before the second :\Ionday 
of June, annually, the percentage by them levied on the real 
and personal property in said corporation, appraised and re­
turned on the grand levy, aforesaid: and Lhe said county 
auditor is hereby authorized and required to place the same 
on the cluplicte of taxes for said county, in the same man­
ner as township taxes are now by law placed on said dupli­
cate," etc. Swan ·s Rev. Stat. 988. 

The city council having neglected to cause to be made 
to the ''on or before the fi·rst :\Ionday in June" of the present 
year, now propose to have it clone. 

The general rule applicable to questions of this nature 
is that where a statute directs a thing to be done within a 
certain time, without any negative words restraining the 
person or officer from doing it afterwards, the naming of 
the time will be considered as directory merely, and not as 
a limitation of authority. In Po11d -z•s .• Ycgus and otlzcrs, 3 
:\lass. Rep. 230, where this rttle was given by Chief Justice 
Parsons, an assessment of a tax, voted for school purposes, 
made by the assessors more than thirty clays after the re­
ceipt of the certificate of the Yote was held to be Yalid, al­
though the statute of :\Iassachusetts required that it should 
be made within the thirty days. · 

The same rule has been adopted in Xew York in the 
People <'S. Allen, ·wendel's Rep . ..t.R6. By the militia law of 
that State, the commanding officer was required to appoint 
brigade courts martial on or before the first day of J nne in 
each year. The court was not appointed until afterwards, 
an<l fines assessed by it were legal. It was. in that case, held 
that where the ~tatute specifies the time within which an 
official act is to he performe<l regarding the rights ancl 
duties of other~. it will he considered as directory, unle~s 
the nature of the act to he done or the language me<l hy 
the legislature sho\\· that the designation of time was in-
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tended as a limitation of the power of the officer. And a 
tax has been held valid in this State although assessed after 
the expiration of a month from the time of voting it, al­
though the words of the statute required the trustees to 
assess it and make out the list within one month after the 
vote. Gale 'l'S. JI ead, 2 Demio 232, same case 4 Hill 109. 

So it has been held in Connecticut that where a city 
charter required jurors tci be designated on the first :-Ion­
day of July and they were not chosen for a month after­
wards, nevertheless a jury impaneled from the persons so 
chosen was legal. Colt 'i.'S. E'i·es, 12 Conn 243. But in an 
earlier case in that State, which came under review in the 
case just cited, upon a statute which required assessors to 
return the assessment lists on or before the first clay of ·De­
cember in each year. an assessmei1t which was not returned 
until after the period specified was held invalid. Thames 
Jfan Company <'s. Lathrop. 7 Conn. Rep. 556. The statute, 
in this instance, however, further provided that the lists and 
assessments when returned should be open to the inspection 
of the persons assessed, and a board of relief was to meet 
afterwards and determine complaints against the amounts 
of the assessments, and there was proof that the plaintiffs, 
after the time fixed by law and before the assessment lists 
were returned. had several times called for. the purpose of 
examining their assessment. 

In the case under consideration the statute does not, by 
negative words. restrain the council from certifying the per­
centage after the second ::\Ionday in June, nor does it pro­
vide a mode for an appeal or subsequent examination by an­
other board or tribunal. of the amount of the percentage 
determined upon ; nor does the council fix the amount of 
the assessment of each tax payer. or the basis upon which 
the tax is to be levied. for that is ascertain~cl by the grand 
levy appraised and returned for other purposes. 

I am. therefore. of opinion that there is nothing in the 
act itself to be performed. nor in the language employed by 
the General .\ssembly. which imperatively requires the per-
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centage to be certified to the auditor ''on or before the first 
~Ionday in June, annually,"' and that those words are direc­
tory, merely. 

It will, therefore, be the duty of the auditor to recognize 
a certificate of the percentage made, subsequently to the clay 
naniecl, and enter the same on the duplicate of taxes. 

\Yhat is meant by "some of the council desiring to take 
this cause," I do not comprehend. Of course, he can recog­
nize nothing but the official act of the council as such. 

I am, sir, 
Yery respectfully, etc., 

GEO, W. ~IcCOOK, 
Attorney General. 

· Hon. \Vm. D. ~!organ, Auditor of State, Columbus, 
Ohio. 

JCSTICES ELECTIOX; CO:\L\IISSIOX. 

Office of the Attorney General, 
Columbus, September II, I8S4· 

Sm :-I acknowledge your letter of the z6th August 
requiring my op:nion whether Samuel Linn, elected a justice 
of the peace for Franklin Township. Richland County, and 
for whom a commission issued on the 17th day of October, 
1853· but which remained in the office of the clerk of the 
court and was not cleliverecl to him. can now qualify him­
self ancl enter upon the discharge of his official duties. 

It is the duty of a justice of the peace upon the receipt 
of a commission from the Governor forth<vith to take office 
ancl in ten clays thereafter to give boml. 

It doe!' 110t appear. by the letter of the clerk, that ~Ir. 
Linn has yet received his commission ancl there can be no 
claim of forfeiture of the office by non-user or failure to 
comply with the requisitions of the statute until after he has 
recc:vecl his commis~ion. 
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From anything therefore which appears in your letter 
or the communication of the clerk of the court of Richland 
County, which accompanies it, I am of opinion t)1at upon 
the receipt of his commission }Ir. Linn may now lawfully 
qnalify himself and enter upon th~ discharge of his. official 
duties. His term of office, of course, commences with the 
elate of his commission, and not with the clay of qualifica­
tion. 

I am, sir,. 
Yery respectfully, etc., 

GEO. W. }lcCOOK, 
Attorney General. 

Hon. vVm. Trevitt, Secretary of State, Columbus, Ohio. 

PROBATE COL:RT; CRD1IXAL PRACTICE. 

Office of the Attorney General, 
Columbus, September II,· r854. 

Sm :-I have rec-eived your letter of the 8th September 
and proceed t0 your interrogatories. The law does 
not provide. Jr this office or I would send you copies 
of my opin '-erred to. 

Jl:RISDICTIOX 

can only be taken upon a previous complaint and recogniz­
ance and the information should be for the offence charged 
in the original complaint and not for another or different · 
complaint. (Opinion to prosecuting att.orney of Erie 
County.) 

IXFOR:\IATIOX. 

The information. like an indictment, may contain dif­
ferent counts charging the same offence, but not charging 
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distinct substantive offences. This would be bad in an in­
dictment and equally so in an information. You would, 
however, in such a case, be entitled to elect upon which 
count you would proceed, dismissing as to the others. 

SL'SPEXSIOX OF SEXTEXCE. 

The Probate Court has power, upon the application of 
the party convicted and the signing of a bill of exceptions, 
to ~us pend the execution of the sentence. (Opinion to 
prosecuting attorney of Greene County.) 

RECOGXIZANCES 

should be forfeited in the Probate Court, but as it has no 
common law jurisdiction it cannot proceed to collect the 
amotint without special statute authorizing it so to do, and 
I can find nothing of the kind. 

I am, sir, 
Yery respectfully, etc., 

GEO. W. McCOOK, 
Attorney General. 

B. W. Fuller, Esq., Prosecuting Attorney, \Vilmington, 
Ohio. 

NATCRALIZATIOX; PROBATE.COCRT. 

Office of the Attorney General, 
Columbus, September II, 1854· 

SrR :-I have examined the questions submitted in your 
letter of the 6th inst.. as to the power of the Probate Court 
to hear the application of foreigners for naturali~ation and 
to grant certificate. 

The third section of the act of April 14, 18o2., defines 
what is a district court of a State within the meaning of 
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the naturalization laws. That is, a court having common 
law jurisdiction, a seal and a clerk. The Probate Court 
possesses two of these requisites; it has a seal and a clerk, 
but the other requisite is wanting. It is a court of limited 
and statutory and not one of common law jurisdiction. I am, 
therefore, of the opinion that it is not in the provision of 
the acts of Congress, and cannot act under the naturaliza­
tion laws. 

Very respectfully, etc., 

Andrew, Sidney, Ohio. 

GEO. W. McCOOK, 
Attorney General. 

ASA G. DE:\L\IICK, LATE WARDEN. 

Office of the Attorney General, 
Columbtts, September 19, 1854· 

Sm :-I acknowledge your letter of the 13th Septem­
ber, furnishing me a copy of a receipt for $692.50 signed 
by "A. G. Demmick. \iV arden,"' in these words : "This is to 
certify that there is deposited at the Ohio Penitentiary for 
Almeda \.ictor, .six hundred and ninety-two dollars and 
fifty cents, subject to her order." This paper has been en­
dorsed as follows: ·"Pay to the order of Samuel ·wilson, 
\Varden 0. P., Almeda Yictor,"' and you desire to know 
what course should be pursued to collect the amount clue. 

There was no faw by which the warden of the peni­
tentiary ''"as authorized to receive money in this way for 
convicts or others, and the giving of such a receipt or cer­
tificate was illegal and improper. The money then not hav­
ing been received by :\Ir. Det~1mick by virtue of any law, his 
signature attached as "'warden., does not bind the sureties 
upon his official bond, and they cannot be charged with the 
payment of the money, nor does the name of the "Ohio Peni-
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tentiary" on the endorsement to you as warden impose any 
duty upon you, officially, to collect the same. 

::\lr. Demmick is liable for the payment of the money 
personally and will doubtless pay it upon application. 

But as the matter has no connection with your official 
duties, I withhold any opinion as to the course to be pur­
sued for the purpose of collecting the money. 

I enclose herewith an opinion as to the liability of the 
State to pay the costs on the conviction of Hawley; and 
another as to the amount which the sheriff of Belmont 
County is entitled for the return of an escaped convict. 

I am, sir, 
Very respectfully, etc., 

GEO. W. ::\lcCOOK, 
Attorney General. 

Samuel \Vilson, Esq., \Varden, etc., Columbus, Ohio. 

ST ATIOXERY FOR DEXEVOLEXT 
IXSTITCTIOXS. 

Office of the Attorney General, 
Columbus, September I<), I8S4· 

Sm :-Some time since I received a communication from 
you requesting to know whether, as superintendent of the 
Lunatic Asylum, you were entitled to have stationery fur­
nished to you. 

Cnder the .seventh section of the act of ::\I arch I I, 1853, 
Swan's Rev. St. So<), the Secretary of State would, in my 
opinion, be authorized to supply you with all stationery 
necessary for the proper discharge of the duties of your 
position and for the usc of the asylum. 

I am under the impre~sion that I verbalh· communicated 
the same opinion to the Secretary of State, but I may be 
mistaken. 
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It would be better for the asylum and. cheaper for the 
State than for to have purchases made in small quantities, 
as the necessity of the institution might, from time to time, 
reqmre. 

I am, sir, 
Very respectfully, etc., 

GEO. W. ::\IcCOOK. 
Dr. G. E. Eels, Superintendent, etc. 

JUSTICES ELECTIOX; EQC"AL VOTES; DIVIDED 
BY LOT. 

Office of the Attorney General, 
Columbus, September 19, 1854· 

SIR :-I have examined the certificate of the clerk of the 
Court ·of Common Pleas of Butler County, of the election 
of Benjamin Vangerven. as justice of the peace. 

I regret exceedingly that the judiciary committee of the 
last General Assembly did not think proper, when the doubt 
which arises in this case was suggested to them, to remove 
all difficulty by express legislative provision. 

The intention to have the determination by ·lot in case 
of the two highest candidates for the same office having 
an equal number of votes is sufficiently clear to my mind, 
but it is certain that it has been left to doubtful construc­
tion to ascertain it. I advise, however, that in this and all 
similar instances, the commission should be issued, and I 
trust th~ matter may be borne in mind and all further dif­
ficulty removed at the meeting of the next General Assembly 
by legislation which will not be subject to two interpreta­
tions. 

I have refrained from giving .the reason upon which 
my opinion proceeds, and enclose herewith the certificate of 
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election of the clerk and his letter requesting a speedy de­
termination of the question submitted. 

I am, sir, 
\-ery respectfully, etc., 

GEO. W. ~IcCOOK, 
Attorney General. 

Hon. \\'m. Trevitt, Secretary of State, Columbus, Ohio. 

IXQCISITIOX OF LCXACY; PROBATE COCRT. 

Office of the Attorney General, 
Columbus, September 19, 1854. 

SrR :-I have received your letter of the 16th inst., call­
ing my attention to the opinion of my predecessor given on 
the 15th of Xovember, 1853, as to the exclusive jurisdiction 
of probate judges to take inquisitions of lunacy, etc., pre­
paratory to the admission of patients into the asylum, and 
(~ring to know m~ opinion of the questions submitted to 

The question is not free from difficulty, but as there 
~c"'n ·a general acquiescence over the State in the prac­
tice indic~ted in that opinion, I prefer to express my con­
currence wtth the views of ~Ir. Pugh. 

\¥ill you be good enough to inform me the number of 
counties in which a contrary practice prevails, and the 
names. of the judges? 

I am, sir, 
Very respectfully, etc., 

GEO. \V. ~IcCOOK, 
Attorney General. 

Dr. G. E. Eels, Superintendent, etc. 
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PROSECCTIXG ATTORXEY; TER::\1 OF OFFICE. 

Office of the Attorney General, 
Columbus, October 30, 1854. 

DEAR SIR:-Your letter of the 12th in st. was forwarded 
me at Steubenville when I was on my way here, and was 
afterward returned. 

I do not think there is ground for reasonable doubt upon 
the question you suggest. 

The term of your successor commences on the first 
Monday of January, 1855. Then, but not till then, he quali­
fies. 

You were elected under the act of April 30, 1852, and 
your term of office is for two years, and until your successor 
is elected and qualified. 

You continue, therefore, the incumbent of the office 
until the first ::\Ion day of January, 1"855· From your letter 
to the Governor which he has ·referred to me, it appears 
that the Secretary of State fixed a term to your office differ­
ent from that which the statute fixes. I need not say to yolJ,4 
that your term of office is not controlled or limited by tl• 
mistaken act of the secretary. or his clerks rather, who fi~ 
up the commission. You were duly elected, commi<:;Io~ 
and sworn, and are in office of the legal term. X o .fJew com­
mission is necessary, notwithstanding the defect in the one 
issued. 

I am, sir, 
Very respectfully, etc .. 

GEO. \V. ::\fcCOOK,­
Attorney General. 

A. J. Pruden, Esq .. Prosecuting Attorney, Cincinnati, 
Ohio. 
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L\RCE:\'Y ( )F D.\~~K BILLS. 

Office of the ~\ttorney General. 
Columbus, October 30, 1854· 

DE.\R SIR :-I have received your letter inquiring my 
opinions whether an indictment under the nineteenth para­
graph of the crimes act, Swan's Rev. Stat. 271. should con­
tain an averment that the prisoner knew the character of 
the bank bills stolen. 

Tumer ~·s. State was a well considered case. hut I 
should much prefer that the indictment should contain the 
averment after the earlier cases. I think it might be sus­
tained as it is, but the safer and therefore the better prac­
tice is to allege the knowledge. 

I am, sir, 
\'cry respectfully, etc., 

GEO. \Y . ..\IcCOOK, 
Attorney General. 

\Yalter ..\L Sharp. Esq., Prosecuting Attorney . ..\Ians­
field. 

PROBATE COL'RT; JCRTSDICTIOX. 

Office of the Attorney General. 
Columbus, Qctobtr 30. rSs-t-. 

Sm :-I acknowledge yonr letter of the 23d inst., en­
quiring whether the fifty-second section of the ''act for the 
punishment of certain offences therein named." passed 
..\Iarch 8. I8JI. Swan's Rev. Stat. 2R-1-. is repealed, and juris­
diction to puni~h those offences vested in the Probate Court. 

The (;eneral Assembly evidently intended to n:peal the 
section and the only question is whether this intent has been 
expres~ed in a manner to render it effe(:tttal. 

The doubt arises from the fact that tlw thirty-first sec­
tion of the "act defining the jurisdiction and regulating the 
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practice of Probate Courts, in referring to one of the acts 
repealed thereby, describes it as passed :March 187 I8JI, in­
stead of ~!arch 8, I8JI, the true date. 

If there was no other description of the act than the 
elate of its passage, and that was erroneously describt::d, I 
would hesitate, no matter how clear in other respects was 
the evidence of legislative intention, in coming to a conclu­
sion that the act was repealed. But in this case there is a 
description of the act by its title. "an act for the punishment 
of certain offences therein named" as well as an attempted 
description by the elate of its passaf"e. It is a question of 
identity. vVe enquire for an act containing at least fifty­
two sections and we find it-for an act for the punishment 
of certain offences therein named-and we find it, but we 
find no act passed on the 18th of ~larch, I831, which an­
swers these descriptions, but one passed on the 8th of March, 
I8JI, does answer them. 

vVhere several terms of description are used, or sev­
eral means of identification are offered, one may be er­
roneous, and yet the others afford sufficient identification. 

Take the case of a deed described by metes and bounds, 
a tract of land, although one line may be erroneous, it is 
valid if there were sufficient means of ascertaining it; or if 
one deed in describing the land refers to it as the same land 
mentioned in another deed ancl the last named deed is er­
roneously stated, it does not vitiate. 

I am of opinion clearly that the Probate Court has the 
jurisdiction and that the ·fifty-second section is repealed. 

\-ery respectfully, etc .. 
GEO. W. ~IcCOOK, 

Attorney General. 
J. H. \Yallace. Esq .. Xew Lisbon, Ohio. 
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ST A TIOXERY. 

Office of the Attorney General, 
Coltnnbus, October 30, 1854. 

415 

SIR :-I acknowledge your letter of the 9th inst., as to 
the officers entitled to be furnished with stationery, from 
your office. 

Any person who is charged with the performance of 
public duties for the State, which require the use of station­
ery, is, in my opinion, incluclecl in the seventh section of the 
act to which you refer me, as fully as the officers therein 
named. 

I could not be more specific without attempting an 
enumeration, and I would be very likely to omit a great many 
if I had the leisure to undertake it. 

I am, sir, 
Very respectfully, etc., 

GEO. 'vV. ::\IcCOOK, 
Attorney General. 

Hon. \Ym. Trevitt, Secretary of State, Columbus, 
Ohio. 

QC.\RTER:\L\STER GEXERAL. 

Office of the • \ttorney General, 
Columbus, Octobn 30, 1854· 

Sm :-In reply to the inquiry contained in your letter 
of the <)th inst .. whether the quartermaster general is en­
titled to fuel to be furnished by you, I have to say that the 
fifty-ninth section of the act organizing the militia, Curwcn's 
laws in full. . .p(>, will not warrant vou in maki1w, to that 
officer, any ~uch supply. 
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X or am I aware of the existence of any act which would 
authorize you to provide it. 

I am, sir, 
\·cry respectfully, etc., 

GEO. W. :\IcCOOK, 
Attorney General. 

Hon. \ Vm. Trevitt, Secretary of State, Columbus, 
Ohio. 

BEL:\IOXT BRAXCH STATE BAXK. 

Office of the Attorney General, 
Columbus, Xovember 20, 1854. 

DE.\R Sm :-Your letter of the 16th inst., has been 
transmitted to me by the Auditor of State. 

The executive officers recognize the decisions of the 
Supreme Court of this State as binding upon them in the 
discharge of their official duties. They therefore feel it 
their duty to insist upon the execution of all the acts o.f the 
General Assembly which are not pronounced unconstitu-
tional by that tribunal. · 

The legality of the assessment of the taxes against the 
branches of the State bank has been fully recognized by 
judicial decisions of the court of last resort in Ohio, and 
until these decisions are reversed the collection of the taxes 
as assessed will be enforced. 

Xo arrangement for the discontinuing of suits against 
treasurers for taxes collected by repayment to the banks of 
the alleged excess, can be made. 

I am, sir, 
Very respectfully. etc .. 

GEO. W. :\IcCOOK. 
Dan. Peck, Esq., St. ClairsYille, Ohio. 
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CLERK OF CO::\DIOX PLEAS; TER::\1 OF OFFICE. 

Steubenville, Xovember 25, 1854. 

DEAR SIR :-I have received the 1-n'emorial of ::\Ir. 
::\IcPherso·n and the papers accompanying it, and consent 
that the name of the Attowey General may be used as re­
lator. 

A number of cases involving the same question are be­
fore me and given me not a little embarrassment. 

::\Iy O\Vn opinion is expressed by you in the suggestion 
you !1ave furnished, but my predtcessor gave a different 
opinion, and I do not, as you seem to do, consider the case 
free from doubt. I have had special difficulty with the case 
of county treasurers, as upon this construction the office 
would change in the midst of the collection of the revenue. 

You may prepare the information and subscribe my 
name, as I have no fear that either yourself or }fr. Hunter 
would make an improper use of the authority. 

The case, I suppose, will be agreed upon the part of 
the incumbent. 

I am, sir, 
Very respectfully, etc., 

GEO. W. J.\IcCOOK. 

CLERK CO}L\IOX PLEAS; OFFICIAL TER:\1. 

Steubenville, i\ovember 25, 1854. 

DEAR SIR :-The question as to the expiration of the 
term of a clerk pro tempore raised by your letter of the 7th 
inst., to the Secretary of State, will be decided early at the 
approaching term of the Supreme Court. 

But there need be no embarrassment in your case, as 
you are your own successor and hold by your appointment 

27-0. A. G. 
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pro tempore until you qualify, and thi;; you may delay until 
February. At least I find no provision which requires you 
to qualify within any particular time. 

I have today allowed an information to be prosecuted 
in my name in a case arising in Pickaway County against 
a clerk pro tempore who refuses to surrender the office to 
his successor~ 

~Iy ow~1 opinion is that the appointment terminates 
upon the election of the clerk and his immediate qualifica-

I am, sir, Very respectfully, etc., 
GEO. W. McCOOK. 

\Vm. L. Higgins, Esq., ~Iansfield, Ohio. 

SlJITS OX BOXDS TO STATE; HOW BROUGHT; 
PARTIES. 

Steubenville, Xovember 26, 1854. 

DE.\R SIR :-Suits should be brought in the cases you 
mention in your letter of the qth inst. Petition under the 
code and not by the form of action at common law. 

I am of opinion that the suit may be brought in such 
cases in the name of the obligee of the bond simply with­
out any mention of the party who is to be benefitted by it. 

You will have received a circular from me as to the re­
turns of criminal statistics to be made by prosecuting at­
torneys. I request reports of prosecutions by information 
in the Probate Court, as well as by indictme11t in the Com­
mon Pleas. 

I do not know of the existence of any act passed Feb­
ruary 26, 18.p, defining the duties of prosecuting attorney. 
You would oblige me very much in any future communica­
tion by referring to the page of the statute containing the 
clause upon which ~he doubt arises. 
tion. Very respectfully, etc., 

GEO. W. ~IcCOOK. 
D. H. \Vare, Esq. 
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\YHE.\" DO T..-\XES BECO:\IE .-\ DEBT? 

Steubenville, Xovember 29, 1854. 

DE.\R SIR :-I have received your letter of the 25th 
inst., inquiring as to the collection of taxes from the assets 
of bankers who have made assignments after the assessment 
but before the expiration of the period limited for payment . 

..-\fter the assessments are made and reti1rned, on the 
second :\Ionday of :\Iay, the tax becomes a debt, although 
not yet payable or due. Commonwealth vs. Commonwealth 
Bk. 22 rick. Rep. 176. 

It is then a present debt before the insolvency, although 
payable in future. but it is an open question in Ohio whether 
the State, or her debt, shall have a preference over the other 
creditors of the assignors. The preference given to claims 
of the L'nited States arises, not by common la\v, but under 
an act of Congress, and is limited to cases of death or in­
solvency on the part of the debtor. 

In :\Iaryl~nd the preference to the State is given by 
tatute-Dm·idson c'S. Clay/and, 1 Ilarr and J. 546. 

It is said by one court that the State preference rests 
in this country upon statute, and the common law gives none 
over creditors, the State TS. 1! arris, 2 Baileys S. C. Rep. 
598. and by another that the prerogative of the sovereign 
as to priority is equally applicable here as in England, Hoke 
~·s. H endcrson. 3 Dev. X. C. Rep. 17· In England the crown 
has preference to the fullest extent. Giles ·z:s. Groc•er, 9 
Hrigh. Rep. 128. 

In my opinion our courts would not go to the length 
of the English decisions in giving preference to the claim of 
the ~tate for ordinary debts over other creditors who held 
claims of like character, but I have no doubt at all that in 
Ohio the taxe~ would he held a paramount claim to which 
all others \\:ould he postponed. I refer you to the following 
cases which you can examine and which I think will be 
found to suqain the view I have taken, although I regret that 
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I have not access to the reports referred to or the statute of 
the State in which the decisions are made. 

In Georgia taxes have not only a preference, but they 
are a lien from the day of assessment, Gled1le)' ·us. Deavers, 
8 Georgia 479· In South Carolina, after assessmeqt and 
before payment, an assignment of the property is not per­
mitted to defeat the claim for taxes. Kingman ~·s. Oliver, 3 
Rich R. 27. In Pennsylvania they are a lien from the date 
of the assessment. Parker's appeal 8 "Watts and Serg. 449· 
But without reference to any decision I am clear that the 
exigencies of government will require the courts to hold· 
that taxes shall be paid before any other debts. 

Notice should be given in all cases to the receiver, 
assignee or trustee that this claim will be made, so that if 
he makes any distribution inconsistent with the rights of the 
State he may be \Vithout excuse. 

In Hamilton County this has been done already. 
I am, sir, 

Very respectfully, 
GEO. W. McCOOK, 

Attorney General. 
Ron. Wm. D. Morgan, Auditor of State, Columbus, 

Ohio. 

PROBATE COURT; PROCEDURE. 

Office of the Attorney General, 
Columbus, December 14, 1854. 

DE.\R SIR :-I have received your letter submitting to 
me certain questions as to the mode of procedure in the 
Probate Court. 

I am of the opinion that a complaint and a proceeding 
before a justice of the pt>ace are necessary prerequisites to 
the jurisdiction of the Probate Court;, without these that 
court, which is one of special, not general jurisdiction, can-
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Bailey '<'S. Tlze State. 

not act. It follows, therefore, that the information in that 
CQtlrt must be for the same offence charged in the complaint, 
not another or different one. 

I answer your second question in the negative. A prose­
cutor is not bound to pursue the words of its complaint in 
preparing the information, but it is his duty to state the 
offense in technical and legal langt!age. In doing this, how­
ever, he must describe the offence which is substantially al­
leged in the original complaint, and cannot in changing the 
words which describe the offence change the offence itself 
and substitute another. It would not, therefore, be com­
petent to prepare an information for larceny against a person 
who was complained against before the justice for a viola­
tion of paragraph thirty-seven of the act of ~larch 8, 183 r. 
Swan's Stat. 289. 

For the reasons upon which my opinion proceeds, I 
beg to refer you to another op:nion, a copy of· which is en-
closed. I am. str, 

\-cry respectfully. etc., 
GEO. W. ~IcCOOK, 

Attorney General. 
J. lJ. Tyler. Esq., Prosecuting Attorney, Xapolcon, 

Ohio. 

ll.\ILEY \"S. THE STATE. 

Office of the Attorney c;eneral, 
Columbu~. December 23, 1854. 

lk.\R Sm :-1 reply to your letter after the perusal of 
your brief and without ha\'ing seen the record. 

There is nothing disclosed by your brief to endanger 
the judgment. 

The indictment is good if there arc no other objections 
to it than that the bills are allege(! to be "false, forged and 
counterfeit." In H oltglzton <.'s. Tlze State last winter I at-
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tached the authority of Kirb)' ~·s. The State, and this case 
will trouble us no longer. There is no necessity for arguing 
this point. K either is there any necessity for arguing the 
distinction between general verdicts and special verdict. 

A general verdict in the sense used in the cases in Ohio 
to which you refer, is simply a finding of ''guilty" which 
goes to the whole indictment, and if there is one good count 
it supports a judgment. It is distinguished from a finding 
upon particular counts of an indictment. 

If the verdict is ''guilty'' and there is any good CQunt, 
you are safe. The proper and technical distinctions between 
a general and a special verdict it is unnecessary for us to 
discuss. X either is there any error in hearing counter af­
fidavits. The question is, was the juror disqualified by hav­
ing formed or expressed an opinion before he was impan­
eled? One person swears he expressed an opinion. Now 
if this is to be taken as true and not to be contradicted by 
the affidavit of the juror or others present at .the time every 
conviction may be set aside upon the false oath of some 
criminal associate or accomplice. 

There is no danger of the Supreme Court finding error 
here. I will, as soon as I can, examine the record, and 111 

accordance with your request I return your argument. 
I am, sir, 

\'ery respectfully, etc .. 
GEO. W. :\IcCOOK, 

Attorney General. 
B. \V. Kellogg, Esq., Ashland, Ohio. 

DELI~Ql:'EXT TAXES; ADVERTISE:\·IEXT. 

Office of the Attorney General, 
Columbus, December 25, 1854. 

SIR :-I have received your letter of the r rth inst., 111-

quiring whether four entire weeks must intervene between 
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the day of advertisement of lands, delinquent for taxes, and 
the clay of sale, or whether it is sufficient that the advertise­
ment should be made on each of the four weeks immediately 
preceding the day of sale? 

There ne,·er has been any decision upon this point in 
Ohio, although similar language occurs in other statutes re­
quiring advertisements. 

).Iy own opinion is that a publication on each of four 
consecutive weeks is sufficient, without reference to the 
number of clays which inten·ene; but doubts have always 

- existed at the bar as to the construction which the act would 
receive, and for the purpose of avoiding difficulty it has been 
the usual practice to advertise for five weeks. 

The courts too, in this State, have always placed a very 
rigid construction upon the tax laws and have required a 
very strict and literal compliance with every provision of 
the statute regulating the sale of delinquent lands. A de­
cision on this point might be influenced, to some extent at 
least, by the general feeling against such sales, and it would ,· 
be safer for the auditor to resort in his dilemma, to the pro-
visions of the act of ).larch 25, 1841. Swan's Rev. St. 71. 

If, however. the delinquencies are so large as seriously 
to embarrass the finances of the county. he might proceed 
to a sale under the present advertisement. 

I return herewith the letter of ).lr. Strumm enclosed 
with yours of the I Ith inst., and am, 

\ ~ ery respectfully. etc .. 
GEO. \\'. ::-..reCOOK. 

Attorney General. 
Hon. \Vm. D. ).forgan, Auditor of State, Columbus, 

Ohio. 



42J OPIXIOXS OF THE .\TTORXEY GEXER.\L 

Re{u11ding Ba11k Taxes. 

REFCXDIXG DAXK TAXES. 

Office of the Attorney General, 
· Columbus, December 26, r854. 

SIR:-Your letter of the 23d in st. to the Auditor of 
State has been sent to me by that officer for reply. 

Your commissioners may rest assured that the State 
will refuse to recognize as a credit to your county any sum 
refunded to a bank for taxes already paid or collected. 

Suits are pending in many of the counties and the ques­
tion is to be litigated to the court of last resort. 

X o money has been or will be returned to a bank with 
the assent of the State, or that of any officer authorized to 
represent her. X or is it believed that any will be restored 
by the officers of the county except as the result of a collu­
sive arrangement between them and the banks. 

Please inform me what is the state of litigation in your 
., county. Should judgments be rendered in the Court of 

Common Pleas against the treasurer an appeal should be 
taken at once. 

There is no danger of liability to that officer or his sure­
ties on the appeal bond. The mandate from court has not 
been entered as yet and it remains to be seen whether it 
will be. 

\Vhat is the name of the attorney representing the in­
terests of the county? Has the city of Dayton an attorney 
in the cause? 

I am, sir, 
Very respedfully, etc .. 

GEO. W. ).lcCOOK, 
Attorney General. 

).Ir. Jacob Zimmer, Auditor, etc., Dayton, Ohio. 


