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OPINION NO. 73-105

Syllabus:

The Penartment of Transmortation is authorized hy ™.,

55N01.11 to agree with the ity of Tleveland to exchance

for land needed for the richt of vrav of Interstate "0,

land needed bv the citv for ermansion of a water treatrent
facilitv, vhich lan® the Menartment mav acmire hv nyrchase
or amnronriation,

To:

J. Phillip Richley, Dir., Dept. of Transportation, Columbus, Chio
Wiiliam J. Brown, Attorney General, October 25, 1973

I have hefore re vour reauest for my oninion recardinc
a nroposed Aaccauisition of land hy the Nenartrment o€ Trans-
nortation, nursnant to an adreement with the Citv of Mleve-
Jand to evchange this land for a tract owned hy the city.
"he citv's tract is rart of the site of a water treatrent
facilitv, Tt is set aside for evxmansion of the facilitv,
which evmangsion is now recuired hv an order of the ™mviron-
rmental Protection Acency, Towever, this tract is also
needart for the rinht of wav of Tnterstate 9. Imnfer the
nronosed contract, the citv rould agree to deed the re-
auire? richt of wav to the state, and the state voul® arree
to acauire title to ansther tract by purchase or annronria-
tion, and -ced that land to the citv as a renlacerent site
for the land oricinal.iv set aside for evnmansion of the water
treatment facility.

Your letter states that the "enartrent understanrs
that *.C, 5501.11 authorizes such contract and unge cof the
state’s nower of erinent “ormain, hut the citv an? the ovmer
of the nrivate nronertv which mav he annronriated have e~
nressec doubts concerning the wvalidity' of the stativte in
this case.

R.C. 550).11 sreaks to the mowers and duties of the "i-.
rector of the "enartment of Transportation, as follovs:

* &k * * k & L K )

“he director rmav nurchasc or annronriate
nrrorertv necesgsary for the location or con-
struction of anv culvert, hridce, or viaduct,
or the annroaches thereto, including anv nyon-
ortv neeced to extend, vifen, or alter any
feeder or outlet road, street, or wav acdjacen™
to or under anv such hricdae or viaduct *then the
evtension, wifenin~, or alteration of such
fecder road, street, or vav is necessarv for the
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full utilization of snch kridge or viaduct, or

for anv other hichway irmroverent, and mav nnr-
chase or annronrizste, for such length of tire as
is necessarv and desirahle, such additional
nrorerty as is recuired for the construction and
raintenance of slones, detour roads, severs, road-
si’e rars, rest areas, recreational nark areas,
~cenic view areas, or drainane svstems incident

o avv hiaghwoas dpesowerent. which ho is or wasr

be authorized to locate or construct. Title to
nronerty purchased or apnropriated by the director
shall be taken in the name of the state either in
fee simnle or in any lesser estate or interest
vhich the director deems necessary or prorer, in
accordance with forms to he nrescrihed hy the
attornev ageneral. The deed shall contain a de~
scrintion of the property and be recorded in the
countv vhere the prorerty is situated, ané vhen
recorded, shall he kent on file in the departrent
of hirhwavs,

Provice” that when nropertyv, other than nron-
erty used hy a railroad for onerating purnoses,
is acouired in connection with irnroverments in-
volving projects affecting railroads wherein the
departrent of hichways is obligated to accouire
pronerty under arade separation statutes, or on
other improvements vherein the fdepartrment is
ohlicated to acauire lands under aqreerents with
railroads, or with a nublic utilitv, public cor-
noration, or nrivate cornoration owning similar
facilities for the readjustnent or relocation of
their facilities, a fee sirnle title or an ease-
ment may he acquired by nurchase or anpronriation
in the nare of such railroad, public utility,
rublic cormoration or nrivate corrcration in the
Adiscretion of the Airector. T™hen the title to
lands, which are reaunired to adjust such faci-
lities pursnant to agreerments with the director
of highwavs, is taken in the name of the state,
said lands may in the discretion of the director
he conveved in fee sirple to the railroad, utility
or corroration for which it was acquired. cfaid
convevance shall he prenared bv the attorney
general and erecuted bv the covernor and hear the
creat seal of the state of Miio.

* ® W * ® & * &

Chanters 5501., 5503., 5505., 5511., 55113.,
5515., 5517., &51°,, S5521., 5523., 5525., 5527.,
£529,., 5531., and 5533. of the "evised Cnde o
not nrohihit the federal covernrent, or any indi-
vidual or corroration, from contrihuting a ror-
tion of the cost of the establishment, construc-
tion, reconstruction, relocating, widening, re-
surfacing, maintenance, and repair of said hiah-
vays.

* * % k * % L B

It vill be noted that the ahove languace exnressly authorizes
the nurchase or anpronriation of nronerty "in connection vrith
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irnrovements * * fwherein the devartrent is obligated to acouwire
lands under agreements with * * *a * * * nyhljc cormoration * * *
for the readjustrment or relocation of their facilities * * *,

I agree with vour conclusion that this lancuage directly autho-
rizes the tvre of agree-ent and acavigition in ouestion. The
lancuage reina unarhiquous, there is no need for wc to construe
it. fee “tate ex rel. '"allace v. City of "~lina, 2" "hio °t,

24 100 (1R7Y.

Tf vour auestion ahout the 'valifitv of »,~, £5n1,11 is
inten”e® also to cquestion its constitutionalitv, nlease he
advised that mvgelf an? mv nredecessors have tracitionesllv Ae-
clined to decide such an issue, since it is the nrerogative of
the courts. "ee, e.c., Oninion 'n, 73-0883, Nminions of the
Attornev feneral for 1973: Npinion “'n, 3544, Nrinions of the
“"ttornev Ceneral for 1754, 1ovever, Y can see no nlansihle
basis for a challenge to the constitntionalityv of R.”, 5501.11,
as apnlied in this fact situation. The expenfiture and an-
rnropriation, if anv, will clearlv he for a nuhlic nvrnose.

Please note further that if title to the lana® is talen
in the nare of the state, the conveyance to the citv "shall
he prenared hy the attornev aeneral and executec hy the covernor
and bear the great seal of the state of 0Ohio, T™is convevance
would provide additional formal apnroval of the transaction hv
this office.

In specific answer to vour cmestion, it is »v oninion and
vou are so advised, that the Nepartrent of Transnortation is
authorized hy R,.C, 55M1.11 to acree vith the "itv of Clevelan
to exchange, for land neecded for the right of way of Interstate
90, land needed by the city for evnansion of a water treatrent
facilitv, vhich land the Nepartment may acquire hy nurchase or
apnropriation.
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