Note from the Attorney General’s Office:

1973 Op. Att’y Gen. No. 73-048 was clarified by
1980 Op. Att’y Gen. No. 80-034.



OAG 73-048 ATTORNEY GENERAL

OPINION NO, 73-048

Syllabus:

A hoard of county commissioners, which holds title
to land adjoining a municipality, may, under R.C. 709.02,
file a petition with itself for annexation of the territorv
to the municirality, and may then proceed to act on the
netition.

To: Carl William Hinton, Hancock County Pros. Atty., Findlay, Ohio
By: William J. Brown, Attorney General, May 15, 1973

Your predecessor's reauest for my opinion reads as follows:

Please advise as to the procedure to he
followed relative to the annexation of nronerty
adjacent to a municipal corporation under the
followina circumstances. The Roard of Com-
missioners of Ilancock County are the record title
owners of certain land adjacent to the City of
Findlay, Ohio, on which is located Blanchard
Valley School, which school is operated by the
vancock County Roard of Mental Petardation.

It anpears advisable to annex this nronertv
to the City of Findlav, Ohio, which will afford
the facility hetter fire and nolice nrotection
an¢ also since said facilitv is in the process
of constructinag a residential care facility.

T™e auestion vhich arises is whether or not
the Poard, proceeding under Ohio Revised Code
Section 709.02, can file a netition with them-
selves for annexation and then proceed to hear
the same.

We, accordingly, will await with interest
your onminion as to how the foregoing nroblem
should be handled.

n,C, 709.12 formerly provided as follows:

The inhabitants residing on territory
adjacent to a municipal corporation may,

2-186



2-187 19'73 OPINIONS OAG 73-048

at their ontion, cause such territorv to

he annexed thereto,; in the manner nroviderd
by sections 709.93 to 709.11, inclusive,

of the Pevised Code. Anrlication for such
annexation shall he hv petition, addressed
to the board of countv commissioners of the
county in which the territory is located,
sioned by a majoritv of the adult free-
holders residina in such territory. fuch
petition shall contain the name of a person
authorized to act as the adgent nf the
retitioners in securing such annexation, a
full descriotion of the territory, and shall
he accormnanied by an accurate map or plat of
the territorv sought to be annexed.

This Section delineated those persons who could petition a
board of county commissioners to annex territory adjacent to a
municipal cornoration, svecifically limiting such action to “the
inhabitants residing on territoryv adjacent to a municipal corpor-
ation% and stating that the netition must ke "'sicned by a majoritv
of the adult freeliolders residing in such territory."

This clearly limited initiation of such nroceeding to adult
resident frecholders residina in the territorv souadht to bhe annexer.

Various Oninions were vritten bv my nredecessors internreting
the nrovisions of former R.C. 709.02., Oninion Mo. 1399, Oninions
of the Attornev General for 1246, was vritten in resmonse to a
request similar to vours. Syllabus "o. 2 of that Orinion reads as
follows:

2. A county which owns land in territory
adjacent to a municipal corporation is not aquali-
fied to petition for annexation of such terri-
tory to such municipal cornoration under the
nrovisions of Section 3548, et sea., of the
General Code, such richt of petition being
limited to adult freeholders residing on such
territory.

The above Opinion was approved in Onrinion ''o. 6223, Opinions
of the Mttorney fGeneral for 1956, and Nrinion lo. 795, Opinions
of the Attorney fencral for 1951.

The nuestion of whether a nrivate corporation could petition
for annexation of nropertv vhich they owned was at issue in
rirdock v. lauderbaugh, 52 Ohio On, 135, 67 Ohio L. Ahs, 309 (1953),
decided by a branch cf the Court of Common Pleas of Franklin County.
The Court held, in interpretina G.C. 3548,the former R.C, 709.02,
that the term, "adult”, could not applv to a nrivate cornoration
and that a nrivate cornoration should not be counted in determining
a majority of adult freeholders for the purpose of annerxino terri-
tory adjacent to a manicinal cormoration. That court apnroved the
reasoning contained in Oninion Mo. 1399,sunra, and Orinion “Mo.
795, supra.

Mowever, on “ovember 21, 1969, arended R.7, 7N9.02 was enacted
and is presently the provision with which we must deal. It reads
as follows:;

The ovwiners of real estate adjacent to
a2 municinal corporation may, at their ontion,
cause such territory to he annexed thereto,
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in the manner nrovided hy sections 709,03 to
709,11, inclusive, of the Revised Code.
Application for such annexation shall be by
petition, addressed to the hoard of county
cormissioners of the county in which the
territory is located, signed by a majority
of the owners of real estate in such terri-
torv. Such netition shall contain:

(A) A full descrintion and accurate
rap or nlat of the territorv sought to be
annexer:

(B) A statement of the numhzar of
ovners of real estate in the territory
sought to be annexed:

(C) The name of a person or nersons
to act as agent for the petitioners.

As used in sections 709.Mn2 to 709,21,
inclusive, of the Revised Code, "owner" or
‘owners” means anv adult individual seized
of a freehold estate in land who is legally
competent and any firm, trustee, or private
corporation that is seized of a freehold
estate in land; excent that individuals,

firms, an? cornorations holding easements

are not included within such meanings; and

no verson, firm, trustee, or private cornor-
ation that has becorme an owner of real estate
hy a conveyance the primarv nurmose of which
is to affect the nurher of ovners recuired

to sign an annexation petitinn is included
vithin such reanings.

The enactrent of this amendment chanaes the class of rersons
who may petition a hoard® of countv commissioners to annex terri-
tory adjacent to a runicimal corporation from resident freeholders
in the territorv to "owners of real estate adjacent to a municinal
cornoration.” There is no longer, therefore, a restriction that
the netitioners must he adult resident freeholders of the terri-
tory to he annexed.

My irmediate vredecessor stated in Oninion No. 71-004, Opinions
of the “ttorney General for 1971, in dealing with R.C. 7092.02,
as armended, that:

The above quoted statute was amended by
the fieneral Assemblv effective Noverber 21, 1969,
The amended statute nrovides a new descrintion
of those persons whose sicnatures are reguired
on the annexation netition. ™he effect of the
statute is to allow all owners of real estate,
both corporate owners and individual owners, to
sinn the annexation netition and to be counted
in determining whether or not a majoritv has
signed, * * *

T™he term, “owner”, as used in ".C. 799.02, as arended, means
any adult individual seized of a freehold estate in land who is
leaally comnetent, and any firm, trustee, or nrivate cornoration
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that is seized of a freehold estate in land.

Your predecessor stated that the board of county commissioners
is the record title owner of the territorv nmronosed to he annexed.
“urely, the hoard of countvy cormmissioners is an owner of real
estate adjacent to a municinal cornmoration within the nurview of
R0, 709.02, as amended. In fact, the nurnose of the amencrent
was to allow nonresident owners of real estate adjacent to a
municipal cornoration to netition for annexation and not rreclude
them sirply because they did not reside on the territory sought
to be annexed,

A further aquestion is whether a board can petition itself
and then proceedd to hear the same. I see no direct prohibition
acainst this specific action nrovided all provisions contained in
P.C, 709.01 to R.C. 719.12, inclusive, are followed strictlv.o.

Even though the ahove action is sanctioned by R.C. 709.02,
your probler can also be solved bv following the procedures set out
in r,C. 719.13 et sea., and, specificallvy, R.C. 709.16. This
particular Section allows the municivral cormoration to initiate
rroceedings for annexation. If the onlv area to he annexed is owned
by the county, as is the case here, the annexation nroceedings ~ro
much sirmplier.

In specific answer to vour cuestion it is my opinion, and vou
are so adviged, that a hoard of county comnissioners, which holds
title to land adjoining a municinality, may, under R.C. 709,02,
file a netition with itself for annexation of the territory to the
municipality, and mav then proceed to act on the netition.
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