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The conclusion reached in State ex. rei. J olulSOII vs. Board of 
Education, supra, appears also in an opinion rendered prior to this 
decision by my predecessor in of-fice, on February 20, 193(), :\ o. 5 17(J, 
wherein, in the fourth branch of the syllabus it was held: 

''Sections 4692, 4(J96 and 473CJ, General Code, were not 
repealed by implication hy the prm·isiuns of the so-called 
School Foundation Law (Sees. 7h00-1 to 7h00-8, incl usi YC, 

of the General Code) except to the extent that the authority 
granted to county boards of education to transier school 
territory and create new school districts by the terms oi said 
Sections 4h92, 4h9h and 473h, c;eneral Code, is limited hy the 
terms of Sections 7(100-7, General Code, to the transfer of 
school territory and the creation of new school districts to 
conform to a legally adopted and appro\·ed plan of organiza
tion of their seyeral count\· school districts." 

Therefore, in speciiic anS\Yer to yuur question it ts m\" optmon 
that, the county auditor is not authorized to accept the certificate 
from the L:nion County Hoard of Education and effect the transfer oi 
the land back to the 1\ladison Count,· noard of l~ducation and the 
l'ike Township Board of Education. 

Respectfully, 
J-IERBERT S. lkFFY, 

£1 ttomey GCJrcral 

2908. 

I'OLICE::.VLA:J-JNJURED JN LINE OF DUTY-ON PENSION 
LIST-CIVIL SERVICE STATUS O:JE YEAR-STATUS 
WHE:J H1~EXAl\IJ:JED A;\JD FIT TO RETUI\:J TO PER
FORMA~CE OF DUTlES. 

SVLLAIJUS: 
1. A policeman who was i11jured in the li11e of duty a11d upon his 

applicatioll was placed on the pc11sio11 list by the Hoard of Trustees of 
the Police Pe11sion Board of his ci(y, rctai11ed his civil service status for 
o11e )'Car thereafter a11d 110 loll.r;er, u11dcr 1'irt11c of Section 486-12, 
General Code of Olrio. 

2. £1 f>olicemall wlro was j>/aced 011 the f>ellsioll list b)' tire Board 
of Trustees of tire Police Pe11sion Fu11d of Iris cit)' on June 10, 1935, 
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and COIItinucd thereon until .·lpril S. 1938, at 7L'hich time he applied for 
re-examination and 1'Cinstatcmen/ to his former position of patrolman, 
and who, upon such re-examination 7L'as found by the Roard of Trustees 
of the Police Pension Fund to be p!tysicalry fit to perform the duties 
of policeman, loses his pensionable status and is no longer entitled to same. 

Cmx~JIH"> 01110, September 1, 1938. 

Rureau of Inspection and Supervision of Public O.fficcs, Columbus, Ohio. 
CEi'\TLE~I E;\: I am in receipt of your communication relative to the 

present rights of Don Davidson, a member of the police department of 
the city of Steubenville. together 1rith letter oi John J. Griesinger, Jr., 
Ci.ty Solicitor of said city and copies of letters passing between your 
department and lVIr. GriesingcL 

The questions submitted arc quite voluminous. T find it necessary 
to quote lVIr. Griesinger's first letter to your department in order to obtain 
the statement of fact upon 11·hich an opinion must be predicated, likewise 
the reference to the law under which the city authorities are endeavoring 
to operate in the matter. 

"On May 1, 1927, Don Davidson, a patrolman of the Police 
J >epartment oi the city of Steubenville. was seriously wounded 
in line of duty. l)on Davidson had been a police officer for· 
several years and 1\';ts in the classified service. 

Don Davidson was not d rapped from the classified service, 
and did, a iter a short period, return to 11·ork in the Police 
Department. II e continued as a member of the Police Depart
ment until June 10, 193S, 1rhen he made application to the local 
I 'olice Pension Boa rei to be placed on disability pension. His 
application 11·as accompanied by medical reports, which disclose 
that he was suffering from partial disability, due to said pre
vious injuries. On said lOth day of June. 1935, the Police 
l'ension Hoard granted his application and he has been on 
pension for partial disability since said 10th day of June, 1935. 

Davidson made no application, as far as 11·e knoll', to the 
Civil Service Commis~ion, for leave, or to be carried in the 
classified service. 

On April 5, 1938, Davidson 11Tote the Police Pension Board 
making application for ·re-examination and re-instatement to 
active duty in the Police Department. 

We are advised that the local Civil Service Commission 
adopted the rules of the State Civil Service Commission. 

Rule 33, Section 1, of the Steubenville Police Pension 
Fund, reads as follo11·s: 
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'Jf any member, as set forth above, shall be injured or 
diseased caused or resulting irom duty in the Department, and 
he be partially permanently disabled as a result thereof, he shall 
receive from the said Police Pension Fund a sum of not less 
than Twenty-five ($25.00) Dollars nor more than Sixty ($60.00) 
Dollars per month, payable monthly, the sum to be paid to be 
within the discretion of the Hoare\ of Trustees, and said Board 
of Trustees hereby reserving the right to at any time demand 
and have a re-examination of said member, and if in their 
discretion he should not longer receive the sum that may have 
been allo\\'ccl to him, payment shall cease within thirty clays 
after notice in writing be given to him.' 

Section .28 of the Rules of the Steubenville Police Pension· 
Funcl reads as follows : 

'Any member who is retired for disability shall, at any time 
the Board deems it advisable, present himself for examination 
by saicl Board and a physician to be employed by said Board 
as provided in Rule II, hereof, and, if found fit for duty, such 
fact shall be certified to the Director of Public Safety, who 
shall assign such member to duty in the Police Department.' 

As ,,.c sec it, this case raises three questions: 
1. Suppose the Pension noarcl made an order for the 

re-examination of Davidson, and, as a result of said re-examina
tion, he 1ras found fit for service on the Police Department, and 
under Hule 28 he was certified to the Director of Public Safety 
for assignment to duty in the Police Department, would said 
Rule 28 of the Pension Board have any legal effect? 

2. \Voulcl the Safety Director be required to again assign 
him to duty on the Police Department? Would the Safety 
Director be requirecl to assign Davidson to active duty when 
there were no present vacancies? \i\T ould Davidson retain his 
seniority rights? Davidson, as we are advised, has not been 
carried on the Civil Service Eligibility List since making appli
cation for and having been placed on pension June 10, 1935. 

3. Again, suppose that the examination of Davidson found 
him fit for duty, ancl he \\'as certified to the Safety Director, 
and the Safety Director refused to assign Davidson to duty on 
the Police Department, and the Court should uphold the con
tention of the Safety Dierctor, would then the Pension Board 
be required to again place Davidson on disability pension, 
whereas, as a result of his request and their examination, he 
had been found to be under no further disability. 

The l'}ension Tioarcl, together with the Civil Service Com-
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miSSIOn and the Safety Director, desire, and have requested, 
an opinion of the Attorney General on the questions set forth 
in this letter." 

l further quote the questions as submitted 111 yom communication. 

"Question 1. Suppose the Pension Board made an order 
for the re-examination of Davidson, and, as a result of said 
re-examination, he was found l1t for service on the Police 
Department, and under Rule 28. he was certified to the Director 
of Pupblic Safety for assignment to duty in the Police Depart
ment, "·oulcl said Rule 28 of the Pension Board have any legal 
effect? 

Question 2. \"'ouie\ the Saiety Director be required to 
again assign him to duty on the 1 'olice Department? \"'ouie\ 
the Safety Director be required to assign Davidson to active 
duty when there were no present vacancies? \"'ouie\ Davidson 
retain his seniority rights? Davidson, as we are aclvisecl, has 
not been carried on the Civil Service Eligibility list since making· 
application for and having been placed on pension June ] 0, ] 935. 

Question 3. Again suppose that the examination of David
son found him fit for duty, and he was certil1ec\ to the Safety 
Director, and the Safety Director refused to assign Davidson 
to duty on the Police Department, and the Court should uphold 
the contention of the Safety Director, would then the Pension 
Board be required to again place Davidson on disability pension, 
whereas, as a result of his request and their examination he 
had been found to be under no i urther disability. 

As we are forwarding to you our entire file on this subject. 
we shall greatly appreciate the return of the inclosures with 
your reply." 

Boiling your matter clown, Davidson \\'aS injured on :rvJay 1, 1929. 
in the line of duty. He was in the classit1ed service. After a short time 
he returned to work and continued to work until June 10, 1935, when 
he applied for disability pension and the Police Pension Board granted 
same and Davidson has been continued on the pension list to this elate. 

On the 5th day of April, 1938, Davidson made application for re
examination and reinstatement to active duty, and all proceedings stopped 
at this point. 

Your first question is hypothetical, viz: 
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"Suppose the Pension Board made an order for the re
examination of J)aviclson, and, as a result of said re-examination, 
he 11·as found lit for service on the Police Department, and 
under Rule 28, he was certified to the Director of l'ublic Safety 
ior assignment to duty in the Police Department, would said 
nule 28 oi the Pension Hoard have any legal effect?" 

Section 28 of the 1\ules of the Police Pension Board 1s neither 
harsh nor unreasonable under the grant of po1nT contained 111 Section 
46-l--l-, General Code, 11·hich reads: 

"Such trustees shall make all rules and regulations for the 
distribution of the iund, including the qualilications of those 
to whom any portion of the fund shall be paid and the amount 
thereoi. but no rules or regulations shall be in force until ap
proved by the board or officer, as the case may be, having 
charge or control of the health department." 

I am uninformed as to what happened to Davidson's civil service 
status when the board granted him his pension. \Vas he retired or dis
missed? It must have been one or the other. Inasmuch as a pension 
11·as granted him, it 11·ould seem that he was retired. If he was retired 
i rom active service on pei1sion, he lost his ci vii service status unless 
there is some Ia w or rule somewhere to save him. ~ o rule of the 
Board is cited that carries his status along ior almost three years after 
he has lcit the service, nor am I able to f1nd any statutory authority 
permitting an employe under civil service to retain his status without 
subsequent examination. 

Eligible lists, under the rule oi the Civil Service Commission of 
Ohio, have a life of two years, as provided by Section 486-12, General 
Code. 

Section 486-16, Genet·al Code, provides in part as follows: 

''Any person holding an office or position under the classi
lied service 11·ho has been separated from the service without 
delinquency or misconduct on his part may, with the consent 
of the commission, be reinstated within one year from the date 
oi such separation to a vacancy in the same or similar office or 
position in the same department; and whenever any permanent 
office or position in the classified service is abolished or made 
unnecessary, the person holding such office or position shall 
be placed by the commission at the head of an appropriate 
eligible list. and for a period not to exceed one year shall be 



A'l'TOHNl~Y GE:\'EHAI, 1695 

certified tu an appointing officer as in the case of original 
appointments." 

Now these are the only sections of the General Code that could 
bear on Davidson's. case, and I am doubtful if they even touch it 
remotely. 

Section 486-12, General Code, apparently has reference to the 
rights of a person on the eligible list 1\'ho has not received an appointment. 

Section 486-16, General Code, applies to a person who has been 
separated from the service without delinquency or misconduct on his part. 

J f Davidson \\'as separated from the service, he separated himself 
"·hen he applied for and received his pension, and he did not apply for 
reinstatement within the year. lt probably would have been useless, 
as the fact that he continued to draw the pension for three years would 
indicate that he. would have been physically unfit to pedonn the duties 
after the expiration of the ftrst year. 

lt seems harsh to take a person's civil service status away from 
him because of physical incapacity, but it was not taken from him; 
he surrendered it. The Sup1·eme Comt of Ohio has flatly held that in 
order to qualify as to "merit and fitness'' the individual must be physi
cally lit to perform his duties. 

State ex rcl Mansfield vs. Tumlm/1, ill a;,or, ct a!. 
State c.t· rcl ili£wsficld, ct a/., vs. lJoard of Trustees, ct a/., 132 Ohio 

State Reports, p. 235. 
Like\\'ise, the case of State c.r rei ]/ayes vs. Pfeiffer, ct a/., 132 Ohio 

State Report, p. 335, bears upon the question of retirement as a condi
tion precedent to the right to ·a pension. 

] am advised by the Civil Service Commission of Ohio that it did 
on one occasion reinstate a policeman and preserve to him his civil 
service statuts after he had been retired on a pension ior three years. 
hut that this was clone in the spirit of justice ami right and not because 
of any Ia\\' or rule authorizing such action. 

In the instant case, it would seem that Davidson should retain his 
civil service status as a matter of right, but theology and law are two 
different branches and l am compelled to deal with the law. There 
being neither rule nor law that preserves to Davidson his civil service 
status.after three years, he just does not have it, and of course is not 
eligible for his old position which was in the classified civil service. 

Strong argument can be advanced to the effect that the civil service 
status of a policeman should be preserved to him for a reasonable length 
of time after he has been placed on the pension list and Section 486-16, 
General Code, has made provision to the effect that within one year any 
person who is separated from the classified service without delinquency 
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or misconduct on his part "may, with the consent of the commzsswn, be 

reinstated within one ')'Car from the date of such separation," and I 
cannot question the wisdom of the provision. 

There is another side to the proposition. The police department of 
a city is its most important department. ] ts primary .purpose is to insure 
public safety. If a patrolman goes out of commission, just so much of 
the city as he patrols is uncared for until another patrolman is appointed 
in his place. The city must be safeguarded. Another patrolman is 
chosen irom an eligible list. llis tenure is during good behavior and 
efficient service. lie behaves himself and renders efficient service for 
three years, then he is told that the sick policeman, whose place he was 
appointed to fill, has recovered, is 1·eady to again properly fill the place, 
his civil service status has been restored, and he, the qualified and acting 
patrolman must step "down and out." lie does,-then what becomes 
of him? He has been removed from his classified civil service position 
during good behavior and efficient service, no carges have been filed, 
his position has not been abolished, he has not been laid off or suspended, 
as provided by Section 486-17, General Code, yet he must surrender his 
position to one who at the time has no civil service status. There are 
no vacancies and he is without a position. Surely such a situation is 
not contemplated by the civil service laws. 

It must necessarily be held that ])avidson had no civil service status 
on April S, 1938, when he applied ior reinistatement and restoration to 
his former position, and it foiiOI\'S as a natural conclusion and conse
quence that anything the l'ension Board and Safety Director would do 
along the line oi such reinstatement and restoration \\·ould be an absolute 
nullity. This holding disposes of questions 1 and 2, submitted by you. 

Your third question is lat·gely hypothetical, but it can be reduced 
to its lowest terms as follows: If, after Davidson's request for rein
statement and re-examination, he is re-examined and the Board of Trus
tees of the Police Pension Fund find that he is no longer under physical 
disability, then as a matter of common sense his pension would cease. 
as he would no longer have a pensionable status. The fact that he had 
drawn the pension for three years could not be accepted as an argument 
that he could continue to dra\\· it ior three more years in iace of the 
fact that he was physically tit to perform his official duties. 

Respectfully, 
lfERBERT S. DcFFY, 

Attorney General. 


