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1676. 

FINANCE COMPANY-LOANING l\JONEY-PROFJTSHARING 
CERTIFICATES-LICENSE UNDER SECTION 6346-1, GEN­
ERAL CODE, Wf!EN. 

SYLLIIJUS: 
/1 finance COII/fll/1.)' cnyaycd in the business of lorllliii(J Inane)', which 

requires as a consideration for such loan that the burrower purchase 
certain profit shari'ng certificates at a stipu.latcd price, is required to 
obtain a lice usc under the pruvisious of Section 6346-1, G"eucnil Code, 
7(•hcrc such fiuaucc compauy 111ay bcuefit to the extent of the price paid 
for such certificates, which price, when added to the iutcrcst alread·y paid 
h}' the borrower for the loan, would e.rcccd eight per centum per annum. 

CoLUl\lBUS, Onro, December 23, 1937. 

Hoi\. DAN T. l'vfooRE, Chief, Division of Securities, Colu.mbz;s, Ohio. 

DEAR S 1 R: This will acknowledge receipt of your letter of recent elate 
requesting my opinion as to the applicability of the provisions of Sections 
6346-1, et seq., General Code, to a finance company which has adopted 
a certain plan in connection with its loan transactions. The plan briefly 
is as fallows : 

The finance company engaged in the business of making loans, as a 
part of the loan transaction, requires the borrower to purchase a book of 
profit sharing certificates at a stipulated price which is less than the face 
value of such certificates. The face value of the certificates and the cost 
price thereof vary with the amount of the loan. The purchase of such 
profit sharing certificates is evidenced by a written instrument wherein 
provision is made for the cash redemption of such certificates at the cost 
price thereof with interest at the rate of 6% per annum. The redemp­
tion privilege is limited to the unused profit sharing certificates issued in 
connection with the last loan ti·ansaction by and between the original 
purchaser of such ce1·tificates and the finance company. The original 
purchaser of a subsequent holder of the profit sharing certificates may 
use such certificates as 15% of the retail purchase price of produce, 
meats, general grocery merchandise, and other related articles sold at a 
store owned and operated by the finance company. The merchandise sold 
in this store is at prices comparable to prevailing competitive prices of 
merchandise of the same character and quality. The loan transaction is 
evidenced by a note, the principal amount of which is determined by 
adding the cost of the profit sharing certificates and the net amount of 

11-A. G,-Vul. IV. 



2716 OPINIONS 

cash received by the borrower. Such notes bear interest at the rate or 
one-half of one per cent per month on the unpaid balance. 

The question presented in your letter is whether or not the sale of 
the profit sharing certificates in connection with a loan transaction con­
stitutes a charge for the loan within the purview of Sections 6346-1, 
d seq., General Code, which charge shall be considered along with the 
rate of interest in determining whether or not the total charges exceed 
S 7o per annum, thus requiring a license as provided in the above men­
~ionecl sections. 

Section 6346-1, General Code, provides as follows: 

"It shall be unlawful for any person, fm11, partnership, asso­
ciation or corporation, to engage, or continue, in the business of 
making loans, on plain, endorsed, or guaranteed notes, or clue­
bills, or otherwise, or upon the mortgage or pledge of chattels 
or personal property of any kind, or of purchasing or making 
loans on salaries or wage earnings, or of furnishing guarantee 
or security in connection with any loan or purchase, as afore· 
said, at a charge or rate of interest in excess of eight per centum 
per annum, including all charges, without first having obtained 
a license so to do from the commissioner of securities and other­
wise complying with the provisions of this chapter." 

There are numerous conflicting authorities on the question as to 
whether or not a contract is usurious when a company loaning money tu 
a borrower compels such borrower in connection with the loan to enter 
into some collateral agreement to purchase merchandise of the lender. 
The willingness of a borrower to concede to demands made of him in 
order to obtain temporary relief from financial embarrassment has 
:-esultecl in many devices to evade the usury laws. The courts in such 
cases have been compelled to look beyond the form of the transaction and 
have laid clown as a universal rule that the mere form is immaterial but 
that it is the substance which must be considered. 40 0. Jur. 833. ft 
seems that the test applied by the courts in order to determine whether 
or not a contract similar to the one outlined in your letter is usurious, is 
the price paid by the borrower for the lender's property. If the price for 
such property is exorbitant, the contract is usurious; otherwise, it is not. 
Jn 40 0. Jur. 849, the following text appears with numerous authorities 
cited : 

"There is a conflict of authority on the question whether a 
lender, as a condition of the loan, may stipulate for some col­
lateral advantage additional to the legal rate of interest, as, for 
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instance, that the borrower should secure the payment of a debt 
clue the lender from a third person. J n some jurisdictions the 
question is answered in the affirmative, and it is held in Ohio, as 
well as generally, that the circumstance that the lender refused 
to make the loan unless the borrower would enter into another 
contract, which, apart from and unconnected with the lending, 
would be fair and legal, does not render the agreement for the 
loan usurious. But the rule is universal that the courts will not 
hesitate to declare usurious a contract for a loan at legal inter­
est which secures to the lender a collateral advantage, where the 
stipulation is made purely to evade the laws against usury, as 
where the borro\\·er i:-; required to buy a piece of land from the 
lender at an exorbitant price, or to give a note to secure a loan 
of gold at a higher rate than the market price, in addition to 
legal interest." 

The Supreme Court in Life Insurance Co. vs. Hilliard, 63 0. S. 478, 
has recognized the principle that where a borrower in order to make a 
loan must enter into a collateral contract to purchase the lender's prop­
erty at an exorbitant price resulting in the lender receiving more than 
the legal rate of interest. the contract may be usurious. The court said 
at page 494: 

"Decisions are not lacking, and many are cited, to the effect 
that where the borrower is induced to make with the lender 
some unusual and unfair additional contract, as to buy a piece 
of land from the lender at an exorbitant price, or give a note to 
secure a loan of gold at a higher rate than the market value 111 

addition to legal int,·•·c>~t, the contract will be held usurious." 

However, in this case the court concluded that a contract entered 
into by and between a life insurance company and a borrower of money 
whereby as a condition precedent to making the loan the borrower was 
required to take out a policy with the company, was not usurious by 
reason of the fact that the policy was actually issued at the same rate 
and on the same conditions as policies issued to non-borrowers. The 
transaction, no doubt, would have been declared to be usurious if the 
premium paid for the policy were exorbitant. 

lt might be contended that under the holding of the Supreme Court 
in the case of Life [nsttrance Co. vs. Hilliard, supra, the transaction under 
wnsideration would not be usurious for the reason that the price charged 
by the fmance company for the profit sharing certificates is not exorbi­
~ant. However, a careful analysis of the entire contrad involved in this 
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opinion reveals certain provisions which distinguish the transaction under 
consideration from the one considered by the court in the Hilliard case. 
While it is true that a borrower may redeem the profit sharing certifi­
cates within one year at the cost price thereof with interest at the rate of 
6% per annum, yet this privilege of redemption is limited to th~ unused 
profit sharing certificates issued in connection with the last loan trans­
action. It is conceivable that a person may borrow from the finance 
company several times during the course of a year. In such an event, 
the borrower forfeits under the contract the right to redeem all profit 
sharing certificates purchased by him in connection with the loan trans­
action with the exception of those profit sharing certificates acquired by 
him in the last transaction. It is conceivable also that a borrower may 
not exercise the privilege of redemption of the certificates or that such 
certificates may be misplaced or lost by the borrower. Tn such events, 
the finance company would benefit to the extent of the price paid by the 
borrower for the profit sharing certificates, which price, when added to 
the interest already paid by the borrower for the loan, would exceed 8 '}{) 
per annum. ln view of the above, it would seem that the transaction is 
a device to evade the usury Ia ws. 

ln Opinions of the Attorney General for 1930, Vol. Tl T, page 1948, 
a .similar question was con~idered. The then Attorney General hel(l as 
set forth in the syllabus: 

"When a jewelry store is engaged in the business of selling 
jewelry and loaning money, and the consideration for making 
loans is two fold, first, that the borrower pay interest at the 
rate of eight per centum per annum, and, second, that the bor­
rower purchase jewelry from the lender, such jewelry store 
should comply with the provisions of the Chattel Loan Act, as 
contained in Sections 6346-1, et seq., General Code." 

The facts under consideration in the above mentioned opnuon 
indicated that the profit on the sale of the jewelry was irom 300 to 600'1o. 
Thus, the conclusion reached in that opinion is in accord with the reason­
ing of the Supreme Court of Ohio in the case of Life Insurance Co. vs. 
Hilliard, supra. The Attorney General, however, in the foregoing opinion 
went one step further and concluded that even though the price charged 
by the jewelry company for its merchandise was not exorbitant, the trans­
action would be usurious if it were a device on the part of the jewelry 
company to evade the usury laws. Thus, at page 1951 of the above men­
tioned opinion appears the following language: 

"It is my opinion, however, that in the event a customer of 
a jewelry store should make a bona fide loan irom such store 
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at a rate of interest not exceeding 8 ?a per annum, including any 
charges connected with such loan, such interest is not usurious 
providing the purcha~e of jewelry is not part of the con~idera­
tion for the loan. lf, ho\\·ever, such jewelry store in connection 
with its business of loaning money requires, as part of the con­
sideration for making a loan, that the borrower purchase an 
article of jewelry from such store at an exorbitant price in ad­
dition to requiring the borrower to pay interest on the loan at 
the rate of 8 7o per annum, undoubtedly such a t1·ansaction is 
usurious in the absence of compliance with the provisions of the 
Chattel Loan Act. Even under such circumstances if the article 
of jewelry which the borrower is compelled to purchase in order 
to obtain temporary relief from financial embarrassment and 
pressure, is sold at the usual market price for sud1 an article, l 
am inclined to the view that such a transaction may very prop­
erly be held to be nothing more nor less than a device on the 
part of the lender to evade the usury laws." 
.1 n view of the above, it is my opinion that a finance company en­

gaged in the business of loaning money, which requires as a consideration 
for such loan that the borrower purchase certain profit sharing certifi­
cates at a stipulated price, is required to obtain a license under the pro­
visions of Section 6346-1, General Code, where such fi.nance company 
may benefit to the extent of the price paid for such certifi.cates, which 
price, when added to the interest already paicl by the borrower for the 
loan. ,,·ould exceed eight per centum per annum. 

nespectfully, 
Tl ERBERT S. DuFFY, 

A ttorncy Gcucral. 

1677. 

t\PI'ROVAL-LEASE OF RESERVOIR LAND TO CHARLES 
BHISTON OF COLUi\lllUS. 01-110. EXECUTED T\Y THE 
STATE OF 01110 TIIRnUCII THE CO~SEHVATION COl\1-
l\TTSSTONER. 

Cot.u i\1 Bus, 01110,. December 23, 1937. 

I-T oN. L \i'l oonDELL, C ouscrvation Co mmissioucr, C olumlms, 0 h io. 

DEAR S1R: T am in receipt of your letter of recent date, submitting 
ior my examination and approval a certain reservoir land lease in trip-


