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OPINION NO. 75-054

Syllabus:

H.8. 119 does not conflict with Article II, fection 20 of
the Ohio Constitution and, therefore, county auditors whose terms
of office commence on March 10, 1975 are entitled to the periodic
increases in salary provicded therein.

To: Vincent E. Gilmartin, Mahoning County Pros. Atty., Youngstown, Ohio
By: William J. Brown, Attorney General, August 7, 1975

I have before me your request for ry opinion regarding the
constitutionality of ¥.R, 119 in light of ’rticle II, Section 20
of the Ohio Constitution. !'.B. 119 which amended P.C. 325.03
to increase the salary of county auditors hecame effective on
ltarch 7, 1975 by virtue of an emergency clause therein, and
provicdes for an initial increase for the remainder of 1975, and
for increrments in salary of five percent in each succeeding year
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of the auditors' terms with the first increase effective January 1,
1976, the second January 1, 1977, and the final increase effective
January 1, 1978. The term of office of county auditors in Ohio
commences on lMarch 10, 1975 and continues through 'tarch 10, 1979,

Article XI, Section 20 of the Ohio Constitution reads as
follows:

The general agsembly, i cases not provided
for in this constitution, shail fix the term of
office an® the compensation of all officers; hut
no change therein shall affect the salary of any
officer during his eristing term, unless the office
he abolished.”

In a telephone conversation suhsequent to your recuest you
agreed that there is no constitutional issue regarding the 1975
increase. mRather your concern is whether the yearlv increases for
1976, 1977 and 1272 are violative of Article II, fection 20, inas-
much as those increases will he irplemente¢ during the auditors’
terms,

At the outset your attention is directed to State ex rel.
ilack v. Guckenberger, 139 Ohio St. 273 (1°42), the svllahus
of which reads 1in part as follows;

"M statute, effective hefore the commencement
of the term of a common pleas judge, whereby his
compensation is automatically increased uring his
term by reason of the increase of the nopulation
of his county as shown hy a later federal census,
is not in conflict with Section 14, Article IV of
the Constitution, which provides that the compen-
sation of a judge of the Common Pleas Court 'shall
not he diminished or increased during his term of
office. "’

Although the fdecision in the above case was directer towar?
Article IV, Section 14 of the Ohio Constitution, the reasoninc
of the Court is equally applicahle to the situnation vou describe
in your request. Article IV, fection 14 wvas a constitutional
provision which prohibited changes in compensation for judges. if
enacted, during their term of office.  "ere we are concernec with
Article IXI, Section 20 which contains a sirilar nrohibition relative
to all officers whose compensation is not provice” for elsevhere in
the constitution.

The reasoning of the court in the Mack case is that the
constitutional limitation therein involved was a lirmitation of
the power of the legislature to act, durinc an officer's term,
to increase or Aiminish his compmensation. This conclusion was
based, in part, on the earlier decision of the court in State ex rel.
. Raine, 49 Ohio St. 580, the syllabus of which is as follows:

"A statute, whatever terms it may employ
the only effect of which is to increase the salary
attached to a nuhlic office, contravenes section 20,
of article II, of the Constitution of this state,
in so far as it may affect the salarv of an incumhent
of the office Auring the term he was serving when the
statute was enacted.”

(Emphasis added.)
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The opinion in the 'lack case in discussing the inhibition
found in Section 14, Article IV of the Constitution, made the
following observation.:

" [Tlhe inhibhition, according to the
language of the fonstitution thus directed to
the Legislature, is that it shall not hvy legis-
lative act Auring his term dirinish or increase
the compensation of any common »nleas judge. Such
conpensation must be fixed before his term hegins,
but there is no inhibition against the Legislature
firing such compensation hefore the term hegins on
a basis which may vary it in amount as time advances,
provided that hasis, within the contemplation and
understanding of hoth the judge and the people who
elect him, is fixed, certain and unchangeahle during
his term. Such action upon the rart of the Legislature
does not therehy sanction or attemnt to legalize an
evil or vice which the Constitution orohibits.”

The Court then referred to the nrovisions of Sections 1 and 20,
Article II, Chio Constitution, the constitutional authority under
which the compensation of judges is fixed hy the General Assembly,
and said-

‘[Tlhe comman” in the Constitution °‘shall
not he diminished, or increased,' is in the nassive
voice, denoting that the subject (in this case
compensation) of which it is the predicate, is not
to he acted unon. Acted upon by whori and when?
Clearly, by the Legislature and curing the ’term.'
The only other possible construction is to hold that
the Constitution nrohibits the Lecislature from actina
on (increasing or decreasing) compensation nrior to
the term, if that action fixes a sur, or a standard
or basis of computation wherebvy compensation may vary
in amount during the term. Past exnmerience in this
state discredits such construction.

("fmphasis addec.)

The Court also referred to Section 20, Article II, Ohio Consti-
tution and noted that the inhibition therein was almost ifentical
with that contained® in Section 14, Article IV of the Constitution.

In view of these nronouncements it seerms ouite
clear that the provisions of Section 20, Article II
of the Ohio Constitution are lilewise limitations on
the action of the lecislature and unon the legislature
only. iloreover, it is quite clear that the Suprene
Court has given sanction to an increase in comnensation
Aurinag an existina terr nrovided such increase results
from the oneration of a 'standard or hasis of cornen--
sation wherehy compensation may vary in amount during
terrm’ orovided such ‘standard or hasis of computation’
is established bv a law enacte® prior to the heginning
of such term.’

The reasoning in the Mack case has heen consistently
followed in numerous opinions of my predecessors. In 1955 On. Att'y
Gen. lo. 5199 (anproved and followed 1974 On, Att'y Gen. lo. 74-021)
my then predecessor cuoted extensively from the Court's opinion and
in discussing Article II, Section 20 of the Constitution of Ohio,
stated at mage 235:
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"In this connection it is necessary to hear
in minA that the constitutional mandate reaquires
the General Assemblv to 'fix' the compensation of
the officers concerned. In the 'lack case the court
decided that this mandate was met by the estahlish-~
ment of a 'formula' which included a variahle factor
wholly beyond the control of any individual or agency.

In 1960 Op. Att'y Gen. lNo. 1832 (approved anc followed
1969 Op. Att'y Gen. No. 69-033) my nredecessor, citing the
llack case, said@ at page 665:

Under Section 20 of Article II, Ohio Consti-
tution, the salary of a county court judge may not
be dininished or increaser durinag his term of office.
This constitutional restriction does not, however,
aprly to an increase in comnensation during an eristina
term providecd such increase results from the operation
of a standard or hasis of compensation wherehv cornen-
sation may vary in amount during term providec such
standard oc¢ basis of computation is estahlished by a
law enactec prior to the heginning of such term.,"

See also 1960 Op. Att'y Gen. Mo. 1904,

I discussed Article II, Section 20 in 1974 Op. Att'v Gen.
o, 74--N21 anA concluded at nage 100:

[Tlhe Section does not prohihit an officer
from receiving, during his term, automatic neriodic
raises emhodied in a statute which became effective
prior to the beginning of such tern."

Based upon the foredoina, it is apparent that the irolerentation
of yearly increases in the salary of county auditors for the years
1976, 1977 and 1978 provided by H.B. 11° does not violate Article II,
Section 20 of the Ohio Constitution. Iiloreover, it is anmparent that
Article II, Section 20 of the Ohio MNonstitution conternlates a
change in the comnensation of nublic officers enacted durino their
term of office and not, as is the case here, one that 1s enacted
prior to the commencement of an officer's term but imrplemented
during such term.

In specific answer to vour request, it is my oninion and yor
are so advised that I'.P, 119 does not conflict with Article IT,
Section 20 of the Ohio Constitution anc, therefore, countv auditors
whose terms of office commence on I'arch 10, 1975 are entitled to
the periodic increases in salary provided therein.





