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OPINION NO. 71-093

Syllabus:

1. The phrase "active pay status", as used in Section 325.19,
Revised Code, means being on the county payroll.

2. When a county employee is tardy, or is ill but out of sick
leave, the appointing authority is not permitted under Section 325.19,
Revised Code, to reduce the amount of vacation time which the employee
accumulates for the period in which the tardiness or absence occurs.

To: Lee C. Falke, Montgomery County Pros. Atty., Dayton, Ohio
By: William J. Brown, Attorney General, December 30, 1971

You have requested my opinion as to whether, under certain circum-
stances, Section 325.19, Revised Code, permits an appointing authority
in your county to reduce the amount of vacation time accrued by county
employees. Your letter reads in part as follows:

"It has been the policy of one of the appointing author-
ities in this County, when an employee is late for work or is
i1l, but out of sick leave, to 'reduce the amount of vacation
time that the employee accumulates for the period in which
this lateness or absence occurs'. The vacation time accumu-
lated for the pay period is reduced by the proportion which
the late time or absence bears to the eighty hour standard pay
period.

“Your opinion is requested as to whether this practice is
permitted by Section 325.19 of the Ohio Revised Code, and as
to the meaning of the phrase 'active pay status' as used in
Section 325.19.

“We have noted that you have previously ruled that
vacation leave credit may not be earned during a period of
military leave of absence, during which an employee would not
be on the payroll. 1963 0OAG No. 3518. The Department of
State Personnel, in its Supplement No. 1 to Memo No. 3C,
dated February 12, 1971, has taken the view that when an em-
ployee is not on the payroll he is not in active pay status
[and also] when he has been removed, at the direction of the
appointing authority, because he is on military leave, unpaid
leave of absence, or on some other form of unpaid absence.
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Therefore, we have assumed that 'active pay status' means
being on the payroll. We can find nothing in the Ohio Revised
Code to indicate that vacation time accrues according to the
amount of time that the employee works during a pay period, in
contrast to the provision for sick leave found in Section
143.29, which directly relates the amount accured to hours of
service."

The pertinent part of the statute, Section 325,19, supra, reads as
follows:

"Each full-time employee in the several offices and
departments of the county service, including full-time hourly-
rate erplovees, after service of one vear, is ertitled durine
each year thereafter, to two calendar weeks, excluding legal
holidays of vacation leave with full pay. * * * Such vacation
leave shall accrue to the employee unon each successive annual
recurrence of the anniversary 3ate of his ernlcyment provideg,
the anniversary date may be deferred because of periods of time
which the erployee is nct in active nay status, * * *®%

It is clear that this Section nrovicdes that, at the end of each
full year during which a county eiployee he= bzen in active vay status,
he is entitled to a specified arount of accrued vccation leave with
full pav. and that he does not accrue such leave cduring meriods when he
is not in active vay status. One of my pretecessors o interpreted the
Section in an Oninion to which you refer, Ovinion I'o. 351%, Npinions of
the Attorney General for 1963. It was there held th .t a state or county
erployee, who is on leave of absence without pay because of service in
the ArmecC Forces, is not in active pay status and does not accrue vaca-
tion leave under Section 325.1%, supra. !'v predecessor was careful to
point out, hcwever, that, under the special mrovision of Section
3823.05, Revised Code, a state or county erplcvee rav be on leave of
absence on field training or nilitary service for a period of 31 days
without loss of pay. In such a case the empnloyvee rerains in active payv
status and ray accrue vacation leave under Section 325.19, supra. If
the erployea's military duty is not to exceed 31 davs he is entitled to
leave of absence without loss of pay and rermains in active pay status;
if his military leave of absence exceeds 31 davs he is not in active
nay status. I agree. therefore, with your conclusion that active pay
status” means being on the county payroll.

I can find no statutory authority for the practice of reducing the
arount of vacation tire accrued by an erwmlnyee in active pay status be-
cause of tardiness, or because he is ill and has no remaining sick
ieave. Under Section 325.19, supra, the emplovee is entitled to a
specified arount of vacation leave at the conclusion of each year he
serves in active vay status. Furthernore. it has been .held by one of
my prececessors that the emvloyvee is entitled to a »ro-rated portion of
his vacation leave for the current year if he is sewarated from service
before the close of that year. Opinion ilo. 6£€, Opinions of the
Mttorney General for 1963. But there is no provisicn for devpriving an
erployee of leave to which he has alreadv become entitled.

On the other hand, the Revised Code nrovides other means for deal-
ing with an ermnlovee vho is incompetent or who neglects his duty. He
is subject to a reduction in pay, to suspension, or to removal.

BSection 143.27, Revised Code, provides in pertinent part as follows:

The tenure of every officer or erployee in the classified
rervico of the ctate and the counties, cities, city health
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districts, general health districts, and city school districts
thereof, holding a positior under sections 143.01 to 143.48,
inclusive, of the Revised Code, shall be during good behavior
and efficient service and no such officer or erployee shall be
recuced in pay or nosition, suspended, or reroved, exceot for
incompetency, inefficiency, dishonesty, drunkerness, immoral
conduct, insubordination. discourteous treatment of the public,
neglect of duty, violation of such sections or the rules of the
director of state mersonnel or the commission, or any other
failure of good behavior, or any other acts of risfeasance,
malfeasance, or nonfeasance in office."”

The Administrative Rules of the Director of State Fersonnel, in
implementation of this statutory authority, iake provision for treatment
of an hakitual absentee. Section PL-25-03 provides as follcwus:

"Anv employee in the classified s2rvice vho absents
himself from cduty habitually or for three or more successive
duty days, without leave and without notice to his superior
officer of the reason for such absence ray be subject to re-
rmoval for neclect of duty under provisions of Section 143.27,
Revised Code.

“This rule does not require an appointing authority to
initiate rerwoval action if he Jetermines it unwarranted nor
does it nreclude reroval action for a shorter veriod of
absence if the absence is of sufficient seriousness.”

The Rules also provide for the case of an emplovee who is incapaci-
tated and has exbausted his sick leave. Section PL-25-02 nrovides in
pertinent part as follows:

“tThen an ernloyee becomes phvsically incapacitated for the
nerformance of the duties of his nosition, the appcint‘ne author-
ity ray, at the recuest of such errloyee and with the consent of
the Director of State Personnel. transfer him to a vacant
vosition of lower grade vhich he has the ability to fill.

“tthen an ermnlovee becores physically incavacitated for the
nerforrance of the duties of his nosition and does not request
transfer to a position of lower grade. or is physically incapaci-
tated for the performance of the duties of any position, he
shall receive a ‘Disability Leave,' provided his disability
continues beyond his accumulated sick leave rights and provi-led
the procedure estallished in this rule is followecd.”

And Section PL-26-04 provides as follows:

“If illness or disability continues past the time covered
by earned sick leave, the emplovee shall be either granted a
leave of absence in accordance with PL-21-03 or given a disabil-
ity leave in accordance with PL-25-02. If a lcave of absence is
granted and illness or disability continues nast expiration of
the leave, a disability leave shall then be granted.-

See State, ex rel. Sommers v. Department of Hichways, 174 Ohic St. 569
(1963) - State ex rel. Lamb v. Swisher, 112 Ohio St. 707 (1925).

) In view of the foregoing, I conclude that the amount of vacation
time a county employee accumulates cannot be reduced in relation to hours

missed because of tardiness or because of illness not charged off against
sick leave. )
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In specific answer to your questions it is my opinion, and you are
so advised, that:

1. The phrase "active pay status", as used in Section 325.19.
Revisel Code, reans being on the county payroll.

2. Then a county erployee is tardy, or is ill but out of sick
leave, the appointing authority is not permitted under Section 325.19,
Revised Code, to reduce thz amount of vacation time which the employee
accurmulates for the period in which the tardiness or absence occurs.





