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OPINION NO. 73-086

Syllabus:

1. » “oard of countv cormrissioners may not, hv corant or
hy semrnarate contract for emergency services, make pavrents
€£rom a srecial levv unfder ®».C, 5705.191 to the lessee of a
county general hosnital to cover the costs of hirinc additional
doctors to staff the erergency room of the hospital,

?. The board of county cornissioners may, however, rursuent
to a nrovision in the lease agreement, entered under ™., 339,00,
make such navrnents from the nroceeds of the levy subritted to
the wvoters under R.C, 5705,101,

To: Eugene R. Weir, Coshocton County Pros. Atty., Coshocton, Ohio
By: William J. Brown, Attorney General, August 28, 1973

Vour reauest for rv oninion poses the following cuestions:

1, i'ay the ~orrissioners of Coshocton
County submit to the "lectors of said County
the issue of a 1 “'ill tax levv for health nurroses
and aive the entire nroceeds thereof to the
Coshocton “'erorial ''nsnital, Inc., a cormor-
ation not for nrofit that has leased the
countyv hosnital facilities nursuant to
“ection 339.Nn8 of the Nevised "nde of Nhio,
such rroceeds to be user? hv the Trustees of
the cornoration to ernloy Adoctors who will
he enaaced solely in the practice of medi-
cine in the —eracncy "oom of the hosnital
and shall he errloyees of sai” Tonard of
Triustees?

7, In the event vour answer to anestion
‘lyrher 1 is in the negative, ray the "onard
of "ountv "ormissioners contract with the
roard of Trinstees of the Coshocton ““‘emorial
“oswital, Inc. to nrovice evergency service
anf® nav for such service from the nroceeds
of a tavw levv subritted to the voters under
Soction 5795.171 of thc Revise@ "nde of Nhion,
for health nurnoses?

n,n, 5715,1¢1, nursuant to which the nronose” levy would
he subritted to the voters, nrovices in part-
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The taring authoritv of ~ny subdivision,
other than the hoar” of education of a school
Yistrict, hv a vote of two-thirds of all i¢s
re” hers, mav feclare bv resolution that the
arount of tavee which may he raisec within
the ten-rill liritation v levies on the
current ta dunlicate will he insufficient
to nrovide an adeauate arount for the
necessary reauirerents of the subdivision,
and that it is necessarv to levy a ta¥ in
evcess of such limitation for anv of the
nurposes in section 5705,1% of the “cvised
Code, or to sunnlerent the general fund for
the nurrose of makina annronriations for
one or more of the following purnoses.
relief, welfare, hosnitalization, health,
and surport of ceneral or tuherculosis
hospitals, and that the cuestion of such
Additional tax levy shall he submitted to
the electors of the subdivision at a general,
primary, or snecial election to be held at
a time therein specifiec, * * *

(Emphasis added,)

Your cuestions concern the authoritv of the county cormmissioners
to use these funds to cover the additional costs of erergency
service nrovicec by the corporation., rnecifically the costs
relate to the hiring of Aoctors to staff the erercencv roor
under an evnanded nrogra~ of services.

‘hile your question refers to a levy for "health"” nurroses
a nore amnronriate murnose under ".C. 5775,191 wonld he the ‘sunnort
of general or tuherculosis hoseitals.” I an avare of the svllabus
of Opinion ~"o. €%-~NA9, Nninions of the ™ttorney ~eneral for 1969,
vhich nrohibits navrents from the proceeds of such a levy to a
aeneral hospital run by a not for nrofit corvoration. TIowever, rv
nrececessor in the bhodv of that opinion sumnorts that staterent
only as to hosnitals ovned, as wvell as oneratec, v the nonnrofit
corporation, "™elving on Opinion “o. 3%4, Oninions of the Mttorney
General for 1945, he concluded that 'as used in the context of
Section 5705.191, "evised Code, sunvort of a general hospital is
surnort of a general hospital owmed by tihe county or runicimality
or other governmental entity.' In the nresent sitnation the county
does ovm the hosnital. Therefore, pursuant to the rationale
exnressed in the 2arlier opinions, a levy under ".C. 5715,1°1
for the supnort of neneral and tuberculosis hospitals wonld be
a proner source of funds to cover the proposed nayrents,

It is a well settled nrincinle that counties are creatures
of the leaislatures, and that countv cormigsioners and other
officers of the county have onlv those nowers vhich the legis-
lature has aranted hy statute, and those which are necessarily
implied bv such statutes. “here financial transactions are
involved anv Aoubt must be resolved against the nexrer to rake
ernenditures, “tate, er rel. Tocker v. “enning, °% "hio “t. 97,
9¢ (1716); "oar” of ountv Torrissioners v. Gates, R3 Nhio “t,
19, 30 (17°117): Jones, *nditor v, Comrissioners of Tncas Countv,
57 nhio ct. 1289, 713 (1R07): ™inTon 0. 71-093, "m3nions of
the M:torney Cencral for 1°71; Oninion o, 66-15", Orinions of
the Mttorney Teneral for 192€~, ™herefore, the countv's auvthoritv
to rake these evnenditnres, either v arant or nvravant to
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a contract for scrvices, must he found in a specific statutory
rrovision, or necessarily irnliec therehv,

*v research reveals no lancuage in the Code vhich srecif-
ically erpowers the county cormissioners to male a crant for the
hiring of Aoctors to staff an erercency rnom, or to enter into a
senarate contract with the lessee of a countv hosrital for the
nrovision of erergency services. TV way of contrast I would
refer vou to ".C, 33%2.11, under vhich the board of countv cor-
missioners may contract for the care of indicent sick and
disabled, and R.C. 339.238 which authorizes contracts for the
care of residents suffering from tuherculosis.

In the nresent case, the hospital has heen leases hy the
county corrissioners to a nrivate nonprofit cornoration
nursuant to R.C. 339,09, ™at “z2ction reads as fnllous:

*hen the county hospital has heen
fully cormleted and sufficiently ecuinpned

for occumancy, in lieu of sections 339.06

to 339.78, inclusive, 5f the "evised Code,

the board@ of county commissioners of any
county may, uncn such terms as are aareeqd
upon between the board and@ a constituted
and ernowered nonsectarian Nhio corporation,
oraanized for charitable nurnoses and not
for profit, a majority of whose rembers

reside in the countv, lease for use as a

general hosnital, the lands, the buildings,

and equinrent of any ceneral hospital owvnec
by said county. “uch lease may he from
vear to vear or mav provide for a term of
not more than thirty vears and may provi‘e
that such board has the ontion to renevw

such lease at the expiration thereof for a

further term of not more than thirty vears

unon such terms as are nrovicded for in such
lease. Ir the event that said nonprofit
corporation fails to faithfullv and
efficientlv administer, maintain, and
onerate such hosnital as a nublic general
hospital, adritting natients without

regard to race, creed, or color, then

after an orvortunity is given to he heard

upon written charages, said aareement shall

terinate and the control and mananement

of said hospital, together with all

additions, irproverents, and equimment,

shall revert to and become the nrorerty

of the county to “e onerated as nrovided

bty law,

That the prirary ohjective of the lease should e the efficient
oneration of the hospital is evidenced hy the directive in

n.C. 327,N09 that vhere the cornoration fails to faithfullv and
efficientlv adrinister, maintain, and operate the hosnital,

in the manner srecified, the aareerent shall he terminated and
the control an” manacement of the hospital shall revert to the
county. Pevand this, and lirits imnose” on the ~“uration of the
agreerent, the “nction sirmly states that the lease shall he
‘upon such terms as are aqreed uron. ' It follows fror this
language that the countv corrissioners in enterina into a lease
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acreerment with the private cormoration for the oneration of the
hosnital rmav nrovide for vayrents to the lessee corporation to
cover costs vhich are reasonablv related to the nrrmose of the
lease. "herefore, where the courtv commissioners =ale 2
feternination that such navments for erergencv services trould
facilitate the e”ficient administration and operation of the
hospital, they may nrovife in the lease for the ermenditures
nursuant to authoritv in ™., 332,09,

Parties to a lease may, of course, agree to a ro’ification
of the terms of the adgreerent. e Truner-Noocdhunrn-"coke-"ranz
Agencv o, v. “mith, 25 rhio *»n, 71 (Y827): 2¢ »w_ Jur, 2¢
197, }anﬁloxﬂ and “enant, fections 166-174, Tt follovs thrat the
county and the nrivate corroration rav modify or a—en’ the lesse
acreement to orovife for the navments in cuestion jrat as thov
could have nrovirer in the oricinal lease. T ™+ conclvde, then,
that the countv corrissioners mav nrovicde in the lease, or he
rofification of the lease, to nav to the nonnrofit corroration,
t'hich has lease® the hos~ital, the cost of nrovi- inec e ercency
service, including the cost of hirinc Joctors to staff the
erercencv roor, “he naruments nav be nade €rom the nroceerd’s of a
special levv su~itted to the voters nursnant to ".~. S77%.1°1.
“uch evnenditures vonld not, in ~v oninion, violatm tke nro
visions of “rticle V'III, <action A, "tio Monstitntion. "Tile
it is a +ell estahlished rrle that unrestricte® ravrents of
~uhlic ronev mav not ke rmade to nrivate corrmorations, it
1as been held that nuhlic funds rmav be naif to a nrivete cor-~
noration, not for profit, where the mavrent is for a ~v:lic
nurnose. “tate ex rel, Nickrman v, Nefenbacher, 14¢ "hio ©t., 142
(1055): ctate ex rel. Lraverton v. '.earns, 1092 Nhipo 7t. 53¢
(1922); orinion “a, 71-N4%, O-inions of the “ttornev fGeneral for
1271; Aninion "o, 73-016, Nninions of the ‘ttornev ~“eneral for
1973,

It should he note”, hoever, that the countv cormissinners
ir wraling such ravrents mnreuant to a covenant in the lease,
are charced with exercisina rea<sonanrle judemant to detornine
that the hospital is, and will continue to be onerated
efficiently, since where a determination of inefficiency is
macle ™,M, 337,19 requires that the lease he terrinated. Thus
the county may not make such exmenditures to holster an in-
efficientlv run hosmital, hut mav exercise its discretion under
R,7., 330,09 only to assist an efficient oneration in nrovidine
hetter services in accorfance with the intent of the lerislature,

In srecific answer to vour cuestion, it is mv omirion and
vou are s¢o advise” that-

1. " hoard of county commissioners mav not hv grant or
hy separate contract for erercency services, mal’e navrents

from a snecial levv under ™., 5705,1%1 to the lessee of a
county general hospital to cover the costs of hirina a’ditional
coctors to staff tha erergency room of the hosnrital,

2. The hoard of countv comrmissioners ray, however, nursuant
to a nrovision in the lease agreerent, entered uncder ™.r. 329,09,
make such payrents fror the rroceeds of the levy suhritted to
the voters under ™.7. 5705.191.
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