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OPINION NO. 73-094

Syllabus:

“hen no primary is held, because on the hasis of
declarations of candidacy filed there are no contestecd races,
a board of elections should refuse to accent the filing of
declarations of intent to be write-in candifates.

To: Donald L. Jones, Washington County Pros. Atty., Marietta, Ohio
By: William J. Brown, Attorney General, September 17, 1973

I have htefore me your rermuest for my oninion which reads
in nertinent mart as follows:-

The "'ashington “ounty "oard of Tlections has
asked me to remvest an oninion of the Attorney
General in a letter as follows:

™Marietta City has no Nemocrat
Primary for ""av 8, 1973, by virtue of
the fact that there were no contested
races on the ™erocrat slate for the
various offices. ~hus no nares of
Perocrat candidates ampear on the hallots
and machine strims. Mn the 20th day
refore the said election, four versons
file” an intention to re a MNerocrat
write-in candicate along with $7.50
each filinc fee. ™e filing fees vere
returned an? the four rersons were noti-~
fie” that no write-in space voul? he
availahle to the~,

The qguestion raised is

1. ""as the ""agshincton "“ountv "eard of
Tlections correct in refusinc the filirgs

of annrlications to »e Nemeocrat “ouncilren

at Targe vrite-in candifates »y four w»ersons
for the “'av 8, 1973 election, there heinc no
Ne-acrat “rirarv in "arietta 7itv this vear,

"he aquestion annears to sterm from an
apnarent inconsistency betrreen “cctions
3513.01 and 3513.n2 whick Adeal cenerally
with wvhat is a nrirarv eiaction and when
the care is to he held, an”A fections
3513.04 anc 3513.0n4) ~hich deal cenerally
vith nroceedings for write-in candidates
in a rrirarv election.

R.MN. 3513.N1 nrovides for the holdinc of nrirarv electionrs
with an excention in the case of certain suhdivisions havinc a
nomulation of less than two thousand nersons., v.C, 3513,72
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Aelineates snecific circurstances in which primarv elections
shall not he held. This “ection nrovides-

If, in any odd-nurhered vear, no
valid declaration of candidacy is fileA
for nomination as a candidate of a rolitical
party for election to anvy of the offices to
he voted for at the general election to he
held in such vear, or if the nurber of versons
filing such declarations of candidacy for
nor inations as candicdates of one rolitical
narty for election to such offices does not
exceed, as to any such office, the nurher of
candifdates which such opolitical nrartv is
entitled to noninate as its candidates for
election to such office, then no nrimarv
nlection shall b~ held for the nurmose of
norinating candicates of such narty for
election to offices to he voted for at such
aeneral election and no nrimary hallots
shall he provided for svch marty. * * *

The election officials wvhose cutv it
vould have heen to rrovide for and conduct
the holdinc of such wrinary election, Aeclare
the results thereof, and issue certificates
of norination to the persons entitle?
thereto if such primary election had been
held shall Aeclare each of such rersons to
ke norminated as of the date of the ninetieth
dav hefore the nrirarv election, issue
amnronria*e certificates of norination to
each of them, and certifv their names to the
rroner election officials, in order that their
nrres ray ke nrinted on the official hallots
nroviced for use in the next succeeding cen~ral
clection in the sare manner as thouch such
nri-arv election had “een hel? and such ner-ons
ad heen nominated at such election.

This “cction hv its ovm language is unerhiguous in
directing that no orirary election shall be held there the
nurher of nersons filinc vali” declarations of candifacr for
noination of a nolitical rarty for a certain of€ice Foes not
eveceer the nurher of no~inations to vhich the rartr is entitled.
“ce Mninion "o, 41N, ~ninions of the “ttorney "er~ral for 1°04¢
at n, 148 in vhich mv nredecessor, without further corrent,
sirnly auoter from the "ection in enestion and Airected the
issnance of certificates of ncmination for those —erszons ttho
i@ file declarations nf canci’acv, the nurber of such nersons
filinc for anv one office not exczedinc the nu~her of candidates
vhick a nalitical nartv rras entitled to norinate for snch office.
m™e Adeter ination, then, of ~hether a rrirarv election is to ke
held rust he hase” on the nurher of valid Ffeclarations of
cAncidacy vhich have heen filerd,

n.C., 3513,05 nrovides as follows for filinc ~~clarations
of candidacv
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rach person Aesiring to become a candicate
for a martv norination or for election to an
office or nosition to he voted for at a prirarv
election shall not later than four n.r. of the
ninetieth dav hefore the ~Aay nf such nrirarv
election, file a declaration of candifdacy an®
netition an? nav the fee reaquired hv saection
1511,10 of the "rvised “ode. “uch Feclaration
of carfAifacr an? all nart-retitions shall he
file” at the same time as one instrument.

* & *® * X & & & &

cuch declarations of candidacy were not filed by the four nersons
seeking to he write-in candicdates. ™hey are aoverned instead by
R.C. 3513.021 which requires them to file a declaration of intent.
m™hat “ection reads as follows:

A urite-in smace shall bhe nrovided
on the bhallot for everv office, hut vwrite-
in votes shall not be counted for any
candidate who has not filed a declaration
of intent to be a vrite-in candidate pur-
suant to this section. A cualified nerson
who has filed a “eclaration of intent mav
receive write~in votes at either a primary
or ceneral election. Mny candidate, ex-~
cent one whose candidacy is to be subritted
to electors throughout the entire state,
~hall file a declaration of intent to be a
vrite-in candidate hefore four n.r. of the
tventieth day preceding the election at

vhich such candidacy is to be considered.
*® &k *®

fince the language of R.C, 3573.12 clearly indicates that the de-
cision 'thether to hold a nrirmary election must he hesed on the
“eclarations of candifacv, that deterrmination would not he affect-
e hv the filing of declarations of intent nursuant to ™.C. 23513.9771,
Furtherrore, ™.C. 3513.041 provides that a rerson who has filed a
declaration of intent rav receive write-in votes at either a nri-
maryv or aeneral election.” If no election is held, this lancuace
rrould he inarnlicable.

To recuire that a nrirarv election be held in the instant fact
situation would create a conflict with the clear directive in ".C.
3513.72 that no nrirary e held and that those nersons who Aif file
feclarations of candidacv he certified as norminatef as of the date

£ the ninetieth dav hefore a nrimary election. ©.C. 1.51 nrovides,
in mart, that “[i]f a general nrovision conflicts with a snecial
or local provision, thev shall be construed, if nossihle, so that
effect is civen to hoth.' ‘Ience, R.C. 512,041 should not he con-
strued to require a nrimarv election in such a case, in order to
aive full effect to ~.C. 13513.02.

Tn adfition, a construction reguirinc the election to he held
vrould irn0se an unreasonable burden on the hoard of elections to
have “allots rrinted and nerform other duties necessarv in nrenar-
ine for the election, wvith as little as 29 days' notice hefore the
election date. Snch a construction would violate the rule that a
just an” reasonarle result, feasihle of execution, is intended in
the enactment of a statute. ™.C. 1.47.


http:shl'l.11

2-361 1973 OPINIONS OAG 73-096

In light of the above, I rust conclude that, *~en no nartv
rrimary is held, hecause on the hasis of Aeclaratiors of candifacy
filed there are no contested racas, a koar? of electicns should
refuse to accert the filing of ~eclarations of irntent to he write-
in canfillates.

The conclusion is not contrarv to “vllabus ? of "rinion To.
7n=-n11, n~inions of the Attornev ~eneral for 17717, +hich states:

mhe office of rmerter nf the county certral
corrittee of a relitical rnartv in "hio, heinc a
~uhlic office, rust arrear on the Lallot even
thouah no candidate has cualified to have his
nave nrinte? on the hallot for the office, ir
order that votes cast for elirihle write~-in can-~
Ailates may re connted.

~he conclusion in that Crinion related to a situation vhere
an election was heinc held, hut no candidates vere onalified
to have their names ruat on the ballot for the srecific office of
rerber of the county central cormittee, none havinc filed@ declare
tions of candidacv. ™hat fact situation is Afistinonished fror the
instant one because an election vas beinc held, ecause other
offices were contested., m™hus, its holding Aoes not annlv to vour
cquestion.

In srecific answer to vour cuestion, it is ~v oninion and vou
are so advised, that the “"ashinagton "ounty "narf of Tlections was
correct in refusing to accent the filing of Aeclarations of intent
to he write-in candidates for the ‘*av 8, 1973 Perocratic "rirarv,
since nursuant to ™.C. 513.02 no "erocratic Prirarv vas heing
held that vear.
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