IN THE COURT OF COMMON PLEAS
ASHTABULA COUNTY, OHIO

CLW OPERATING COMPANY, ~ *  CASE NO. 2011 CV 1169 | ®
Appellant, * JUDGE YOST | ” '
-vs- * JUD_GMENT ENTRE_Y}_ 7
ERIC S. FARMER, et al., | * |
.

Appellees.

 PROCEEDING: Appeal from Decision of Unemployrﬁent Compénsation.
Review Commission, mailed December 1, 2011. | o 7
The Employer/Appellant filed a timely Notice of Appeal, in thié Court, ffom’
the Decision of the Unemployment Compensé’tion' Réview Commission,
disallowing review of the Hearing Officer’s Decision, méile'd_ Novembgr 1, 2011.
The record discloses that the Claimant, Eric S. Farmer-,y Was‘e»mployed by CLW
Operating Company, from September 2, 2008, until he was dfsCharged on
August 2, 2011. The Claimant’s initial application-for un’émployrﬁent bénefits
was allowed on the finding that he was discharged withouf just cause. On the
employer’s continuing appeals, this finding was uphél_d ét ‘év'é“rf‘sfage‘ of the
administrative review process. | | -
The decision of the Hearing Officer included the following fihdings of fact:.
"The Claimant worked for CLW Operating Company as a"direct caré-worker from
September 2, 2008 to August 2, 2011, CLW Operating Company does not have

a written policy addressing employees and the use of social media. On July 27,
2011, the Claimant maid [sic] a series of comments on his personal Facebook
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account while outside of work. The pertinent content of these posts are, ‘I am
tired of being thought of as stupid because I don’t have a college degree.”'I am
tired of my concerns not being taken seriously.’ *Come on let’s fucking play.’
‘You are gonna fuck up and someone is going to get hurt. If I have to play
dirty so be it.” ‘“This dude isn't dumb and I've fucking had it so let’s fucking
play.’ ‘Gasket is very close to being blown and I know what I've got to do and
I will be doing it first thing in the morning.’ The claimant was dlscharged for
making threatening remarks on Facebook.”

The Employer/Appellant is raising two bases for why the decision of the
Unemployment Compensation Review Commission must be reversed. First,
that the determination that the Claimant was discha‘rg‘ed without just cause is
unlawful, unreasonable, and against the manifeSt -weight of the evidence.
Second, that the hearing officer excluded material testimony, denying the
employer a fair hearing. In defending the decision of the Review Commission,
the Department of Job and Family Services argués that there is competent,
credible evidence in the record supporting the deéision and that the
Employer/Appellant waived any error in the exclusion of the testimony of
Brittany Starcher, by failing to proffer what she would say.

- Regarding the Hearing Officer’s refusal to receive the testimony of
Brittany Starcher, he stated that her conversation with Mr. Farmer in which
Farmer told her of problems controlling his anger, was not ffelevant because it
occurred after the Facebook péstings. Accordihg to. the uncontroverted
evidence in the record, the sequence of events was that Mr. Farmer published

the_ threats on Facebook on July 27, 2011; The Employer learned of the threats

on July 28, 2011. On that same date, Mr. Farmer advised Starcher that he was
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not able to control his anger well, that he felt like lashing out oh some people,

but was holding back. The Employer undertook an i»‘nve'stigation. Five dayé

later, on August 2, 2011, the décision was made td_,dis‘charge Mr Farm.er.

Starcher’s testimony was clearly relevant. Neverthelese;- th'e Court finds that

this error does not warrant reversal, because the'Hear'ing Officer’i_ndicated thet

he would reconsider his ruling excluding Starcher’s testimony after receiving

the claimant’s testimony. Counsel for the employer did}r‘iot renew his request |
to call Brittany Starcher as a witness.

" The Court notes that the entire record submitted in this case is replete
with significant and uncontroverted evidence which the Hearing‘Ofﬁcer does not
mention in his decision. It is well settled that the decision of the Review .
Commission must be affirmed, unless it was unlanuI, Unreasonable or against
the manifest weight of the evidence. R.C.§4141.282(H). ".The only euthorfity _df}
a Common Pleas Court is to determine whether the decision of the Board of
Review is supported by the evidence in the record. Kilgore v. Boérd of Review
(196_5), 2 Ohio App.2d 69. The court cannot _eubstitute its judgment for a
decision that is lawful, reasonable and supported by credibrlwe e{)idence. ’The
issue before the Court is whether the Claimant/AvppeHee was discharged witheut
just cause. “There is, of course, not a slide-rule definition of just cause,
Essentially, each case must be considered upon. its patti‘cuifar merits.

Traditionally, just cause, in the statutory sense, is that which, to an ordinarily
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intelligent person, is a justifiable reason for doing or not doing a par'ticular act.”
Peyton v. Sun T.V. & Appliances et al. (1975), 44 Ohio App.Zd 10, 12.

In providing the reasons for his deeisiOn, the He‘arihg Officer stated that
the Claimant was discharged for making threatening remarks on his »perso‘nal
Facebook account outside of work; the comments did nof cbohtain ény specific
threats; the vast majority of the complaints addressed disSatisfa'c_f:ion with his
job and management; the Empldyer was not‘speciﬁcélly named; ‘anrd the
Claimant did not threaten violence on a speeiﬁc individeal or against the
company. The Hearing Officer felt that, based on the }eVidence, the Claimant
did not commit misconduct. | |

In his testimony, Mr. Farmer claimed that his entire Faceb'ook_rant related
to his concerns ,aboUt vehicle safety, which he _felt_ hive, employer'was not |
addressing, in spite of his requests. His intimation that someone was going to
get hurt only meant that sooner or later there WOuld b'e an accident if the
vehicle was not repaired. His statement that he knew Wh'at'te do and would do
'it‘ first thihg in the morning meant he was going to ‘cail the Commercial Vehicle
Enforcement Department, on the advice of the State Highv;)a.y Patrol. -Hie
comment that the gasket was dangerously close. to .beﬁing blown was in
response to another person’s post that he shomd calm down because he was
going to blew a gasket. However, there is no evidence that he ever explained

what he meant by this response prior to his testimony in the administra‘tive ‘
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hearing. It would appear that the Hearing Officer b'e‘lieved and accepted the
explanations of Mr. Farmer, which he was entitled to do. NeVer’theless, the
issue is not what _Mr. Farmer really intended, but rathé_r, whether an ordinarily
intelligent person would find Mr. Farmer’s conduct fo be avjustiﬁable'_ réasoh for
terminating his employment. |

The Employer, CLW Operating Company,-works witvh dev_eiopmentally
disabled individuals. (T.p. 10) The Claimant, Eric Farmer, w.a,S employed as a
direct care worker. (T.p. 5) The Claimant acknowledged _that h‘e did posbt_'the
statements on Facebook, just as they were read info the record. (T.p. 14)
Regérdl_ess of whether the statements were publishyed-on Facebook or made in
any other context, or whether they were made,oUtside‘ of work hours, an
ordinarily intelligent person would find the comments to‘ reflect, at minimum,
a high level of anger and hostility. The statefnenté “I a’fn tired of being thought
of as stupid because 1 ddn’t have a college deg.ree,’; ahvvd'»“,I am t»ired of my
concerns not being taken seriously,” fairly address 'dissafiéfaction with the
Claimant’s job and management, but these two statements Cahnot be fairly
characterized as the vast majori’ty of the complaints. In fact, .thek majority of
the statements implied some immin‘ent action, invol}ving:interécti‘on, if not
actual confrontation. After making reference to his(.u_nspecviﬁed)v cbncerns not
being taken seriously, the Claimant stated, “you are all gonna chk up and

someone is going to get hurt.” (T.p. 7). An ordinar_ilyinte_lli'gent person would
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not understand this to mean that someone may be.vinju.re‘d by an equipment
failure. The Claimant stated, “ifi have to play dirfy so be it.” (-T.p  7) Again,
an ordinarily intelligent person would not understand t_his,to mean that he was
going to place a phone call to the approbriate State ag’en¢y to vbice his safety
concerns. The next Facebook statement was, “come on WOrk let’s fucking piay
this dude isn’t dumb, I've fucking had it so let’s fucking bvlay.” ("i".p. 7) The
Hearing Officer stated that the empl‘oyer»was not vspec_ific'élly named. However,
the Claimant was‘employed by CLW Operating COmpahy. When he stated
“come on work let’s fucking play,” (T.p. 7) wou'Id »an ordinarily intelligent pei‘son
conclude that he might not be referring to his em'ploy'e_r? Ap'pafently, the
Facebook page on which Mr. Farmer published t}h»'e -threatehih‘g remarks
included the name of his employer, Creative Learning Workshop. The
statement “I've fucking had it so let’s fucking'play,.”‘.(T._‘p. 7) clearly implied ‘that
Mr.» Farmer had reached a critical point and was now goin.‘g to takev’ some sort
of action. The record indicates that some of his friends pos-'tfe,d’rés,‘po'hses trying
to calm him (T.p. 7). He then posted, “Gasket is very‘dahgérodsly cIQsevto
being blown.” (T.p. 7) In the context of Mr. Farfner’s breéédihé étéféments, his
use bf the word “dangerously” would lead an Ord‘inar-ily i'ntelligent person to
expéct something untoward. Mr. Farmer then stated,- 1 ‘kno;w what 1 got to do,
I willl be doing it first thing in the AM.” (T.p. 7) ‘He did' not eXplaih what it was

that he would be doing.



Based upon the series of statements which ‘the’ CIafmant published on
Face.book, he seemed particularly disturbed by his perception that he was
thought of as stupid, and that he was not taken seriously. .Taken‘as a whole,
the rant is irrational and reckless. The Hearing Office'r seemed to emphasizé
that the comments did not contain specific thi'eafs a'ndv the claim'an't didv not
threaten violence against any specific individual or the cdnipar!.y. However, it
is unreasonable to require an ’employer to wait until an'emplv.o'y.e',e has described
particular harm to be inflicted, or identified a specfiﬁc' targef, before faking
disciplinary action. ) o

Finally, the Hearing Officer reasoned that the _Cfaima’nt was discharged
for making threatening remarks on his persona|vFacebook'account. "The record
demonstrates that the Employer was following its progre'ssive'.d'iscipline policy
and that Mr. Farmer had been disciplined on June 8, 2011,'for a méjor violation
involving insubord-ination and disrespect to a supé'ryiSbr. (T.p. 5) Mr, Farmer
was aware of the policy and the fact that he had beeh Written,ub ‘ff_br,ak maj(ilr
infraction, prior to the Facebook postings. (T.p. 21) The _threatehing remarks
published on Facebo»ok were clearly the triggering factor foran ‘;rv];v»éstigat;ion;
the findings of which culminated in the decisipn to terminate his’employment
on August 2, 2011. | | | |

. Regardless of what Mr. Farmer may have éctuéliy intended by the

statements he published on Facebook, an ordinarily',intellligent person would
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have found them to be threatening and disconcerting. Giveh the pature of CLW
Operating Company’s business, the Employer had e dufy fo take reasonable
measures to protect its clients apd other employees. In Spite of the Hearing
Officer’s opinion that the Claimaht did not commit misconduct; Mr. Farmer's
threatening remarks were a reasonable eonCern for the e_mployer. Cottrell v.
Ohio Department of Job & Family Services et al. (Feb. 23,’_2006), Franklin App :
No. 05AP-798, unreported. They constituted a major ’infrac_ti'o_n thet occurr_ed
within less than two months of a prior major disc_ipli'har.y violation by the
Claimant. In accordance with its progressive d’iscipline policy, the Empldyer
was reasonably justified in terminating Mr. Fermer’s emplo_ymen't.

- The Court finds that the decision of the,Unemploym"ent Compensation
Review Commission is contrary to the law defining jpst cause, _un‘r‘easonable,‘
and against the manifest weight of the evidence. The appeal in'this Caée is well
taken. The Decision of the Unemployment Compen_sation Review Commission,
ma‘iled December 1, 2011, finding that the Cleimant Was‘discharged' by CLW
Operating Company without just cause in connection with .erk is reversed and
judgment is rendered in favor of the Employer/Appellant. R

Costs are assessed against the AppeHees.’ |
| SO ORDERED. |
THIS IS A FINAL APPEALABLE ORDER. Within three (3) days of the

entry of this judgment upon the journal, the Clerk ofC»ou_rts shall serve notice
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in actordance with Civ. R. 5, of such entry and the date updn every party who
is not in default for failure to appear and shall note the service in the
appéarance docket. |

The Clerk is directed to serve notice of this judgmeht and'ifs_date of entry
upon the journal upon the following: David N. YT'r’ur»nany, Esq.; Laurel Blunﬁ '

Mazorow, Esq.; Eric S. Farmer; and Unemployment Compensation Review

Commission.
GARY-Y. YOST, JUBEH
| 18
GLY/jab |



