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zoning regulations, which shall take precedence) and R.C. 505.78 (providing, as
between township and county building regulations, which shall take precedence).
But see note 3, supra (statutory provisions relating to a township that has
adopted a limited self-government form of township government pursuant to R.C.
Chapter 504).

The General Assembly has, by statute, imposed upon the board of county
commissioners the responsibility of providing a safe water supply in unincorporated
areas of the county. R.C. 6103.17 authorizes the legislative authority or board of
health of a municipal corporation, the board of health of a general health district, or
a board of township trustees to notify the Director of Environmental Protection of
unsafe water supply conditions, and requires the Director to make an investigation.
If the Director finds that it is necessary for the public health and welfare that water
supply improvements be constructed, maintained, and operated for the service of any
unincorporated territory, the Director notifies the board of county commissioners,
and the board is required to establish a sewer district, provide necessary funds, and
construct, maintain, repair, or operate the public water supplies, as required by
order of the Director. The cost may be assessed upon the property benefited. See
also R.C. 6109.05 (authorizing the Director of Environmental Protection to issue
orders to the owner or operator of any public water system to take action necessary
to deal with an emergency). Subject to approval by the Director of Environmental
Protection, the board of county commissioners is responsible for approving the plans
and specifications of water supplies in unincorporated areas and the county engineer
is responsible for supervising the construction. R.C. 6103.02(A); R.C. 6109.07. A
public water supply constructed by the county is specifically intended to also serve
the purpose of "providing fire protection." R.C. 6103.02(A). The authority of Ohio
EPA with respect to water supply extends to the provision of safe drinking water and
the protection of the public health and welfare. See, e.g., R.C. 6109.01(A); R.C.
6109.03; R.C. 6109.04(B); R.C. 6109.05-.07. Ohio EPA has no express responsibility
to provide water for firefighting purposes, but the Director is instructed to consider
"generally accepted standards for the construction and equipping of water systems.”
R.C. 6109.07(A).

As discussed above, a township has clear statutory authority to adopt a fire
code, and that authority includes the power to adopt provisions relating to fire
hydrants or other matters of water supply. There is no statutory provision that
expressly precludes a township from adopting provisions in a fire code that may
affect the provision of a water supply by the county, with the approval of Ohio EPA.

B. Case Law

The general rule applicable when different governmental entities have
regulatory authority that overlaps was discussed by the Ohio Supreme Court in a
case concerning a conflict between local zoning and powers of eminent domain.
Brownfield v. State, 63 Ohio St. 2d 282, 285-87, 407 N.E.2d 1365, 1367-68 (1980),
overruled, in part, on other grounds, Racing Guild of Ohio v. Ohio State Racing
Commission, 28 Ohio St. 3d 317, 503 N.E.2d 1025 (1986), states, in part:

We believe that the correct approach in these cases where
conflicting interests of governmental entities appear would be in each
instance to weigh the general public purposes to be served by the
exercise of each power, and to resolve the impasse in favor of that
power which will serve the needs of the greater number of our
citizens.

In most instances, the conflict between one government's power
to condemn and another's power to restrict the use of land is more
apparent than real....Whenever possible, the divergent interests of
governmental entities should be harmonized rather than placed in
opposition....Thus, unless there exists a direct statutory grant of
immunity in a given instance, the condemning or land-owning authority
must make a reasonable attempt to comply with the zoning restrictions
of the affected political subdivision....

The issue of governmental immunity from zoning arises only
after efforts to comply with municipal zoning have failed. Where
compliance with zoning regulations would frustrate or significantly
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hinder the public purpose underlying the acquisition of property, a
court should consider, inter alia, the essential nature of the
government—owned facility, the impact of the facility upon surrounding
property, and the alternative locations available for the facility, in
determining whether the proposed use should be immune from zoning
laws. (Emphasis added.)

These principles have been applied in a variety of circumstances concerning
the regulatory powers of different governmental entities. For example, in City of
East Cleveland v. Board of County Commissioners, 69 Ohio St. 2d 23, 430 N.E.2d
456 (1982), the Ohio Supreme Court considered "whether the county, as a state
agency vested with the power of eminent domain, is subject to municipal building
and fire code requirements that are in addition to those imposed by the state." Id.
at 28, 430 N.E.2d at 460. The Court stated:

[Tlhe trial court erred in holding that the county was absolutely
immune from local regulations. This is as true of municipal building
and fire codes as it is of municipal zoning ordinances....[W]e affirm the
decision of the Court of Appeals to remand to the trial court for initial
determination on the basis of the Brownfield balancing test and prior
case law the question whether and to what extent the county must
comply with the municipal building and fire codes.

Id. at 29, 430 N.E.2d at 461. The question whether and to what extent a county
must comply with a township fire code appears to be analogous to the question
whether and to what extent a county must comply with municipal building and fire
codes. See also, e.g., Taylor v. State Department of Rehabilitation and
Correction, 43 Ohio App. 3d 205, 540 N.E.2d 310 (Franklin County 1988) (in
exercising powers of eminent domain for an essential state governmental function,
the state must make a reasonable effort to comply with municipal land-use
restrictions, but is not required to follow local procedures to obtain zoning approval;
if reasonable efforts to comply with land-use restrictions have failed, the state may
proceed with the proposed use unless enjoined by a court of competent jurisdiction
that determines that the state is not immune from compliance with local zoning
restrictions pursuant to the balancing test set forth in the Brownfield case). See
generally 1988 Op. Att'y Gen. No. 88-051, at 2-228 ("when two authorities have the
power to regulate an activity or use of land, there must be compliance with the
regulations of both"); 1988 Op. Att'y Gen. No. 88-042.

In City of Columbus v. Teater, 53 Ohio St. 2d 253, 374 N.E.2d 154 (1978), a
balancing test was applied to a conflict between a municipal interest in constructing
water supply facilities and the state interest in protecting a scenic river area, with
both entities deriving their power from the constitution. The Court stated:
"Ultimately, the judiciary must determine the facts in such controversies, balance
the rights of the state against those of the municipality and endeavor to protect the
respective interests of each. In such instances, the outcome of the constitutional
argument involved will depend upon the facts and circumstances of the case." Id.
at 261, 374 N.E.2d at 159-60. The Ohio Supreme Court applied that balancing test in
Board of County Commissioners v. City of Columbus to a situation in which
Delaware County sought to enjoin the City of Columbus from constructing a
proposed sewer line from the city's existing sanitary sewer in Franklin County to the
Columbus Zoo and Amusement Park, located on city-owned land situated in
Delaware County. The city obtained a permit from the Ohio EPA, but failed to
comply with the requirement of R.C. 6117.01 that the plans for construction be
approved by the county. The Court considered the fact that the state had enacted a
comprehensive scheme for the regulation of sewers and sewage treatment works by
the Ohio EPA under R.C. Chapters 6111 and 3745, 26 Ohio St. 3d at 183, 497 N.E.2d
at 1115, and took note of R.C. 6117.01, which provides that county rules relating to
such matters "shall not be inconsistent with the laws of this state or the rules of the
director of environmental protection,”" id. at 184 n. 4, 497 N.E.2d at 1116 n. 4.
The Court concluded that application of the provisions of R.C. 6117.01, requiring a
municipal corporation to obtain approval from the board of county commissioners
before constructing sewers or sewage treatment works within a countywide sewer
district, "would be in conflict with the state police power as exercised by the
OEPA." Id. at 184, 497 N.E.2d at 1116. Board of Delaware County
Commissioners v. City of Columbus states:
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The statute granting the authority to create sewer districts within the
county cannot be in conflict with other legislative enactments which
establish a superior regulatory scheme to be administered by a state
agency....It therefore appears that if the action of the state in its
exercise of police power is superior in effect to that of the delegated
power of the county, great weight must be given to the approval
granted to the city by the OEPA as we endeavor to determine and
balance the powers and rights respectively of the parties to this action.

Id. at 184, 497 N.E.2d at 1116-17. A concurring opinion by Justice Douglas states
that, in light of the broad powers granted the Ohio EPA, it should be concluded that
the Ohio EPA is vested with exclusive jurisdiction to regulate construction of a
municipal sewer line within a countywide sewer district. Id. at 185, 497 N.E.2d at
1117. The Court's opinion does not, however, find that Ohio EPA's power to regulate
necessarily excludes all powers given to other governmental entities. Rather, as
discussed above, the Court applied a balancing test.

Even when a statute expressly prohibits political subdivisions from adopting
regulations that alter, impair, or limit the authority granted in a permit issued by a
state department, it has been found that a county or township may adopt a provision
that affects the licensed facility, as long as the effect is not to alter, impair, or
limit the authority granted in the permit. In Fondessy Enterprises, Inc. v. City of
Oregon, 23 Ohio St. 3d 213, 492 N.E.2d 797 (1986), the Ohio Supreme Court
considered R.C. 3734.05(D)(3),4 which stated:

No political subdivision of this state shall require any additional
zoning or other approval, consent, permit, certificate, or other
condition for the construction or operation of a hazardous waste
facility authorized by a hazardous waste facility installation and
operation permit issued pursuant to this chapter, nor shall any political
subdivision adopt or enforce any law, ordinance, or regulation that in
any way alters, impairs, or limits the authority granted in the permit.

Id. at 215, 492 N.E.2d at 800. The Fondessy court concluded that a municipal
corporation was authorized to enact an ordinance that imposed a monthly fee and
certain recordkeeping requirements upon hazardous waste landfills located within
the municipality, and that such an ordinance did not conflict with state regulation.

The conclusion that state statutes do not completely preempt local
regulation of hazardous waste facilities has been extended also to townships. See
1988 Op. Att'y Gen. No. 88-099; 1988 Op. Att'y Gen. No. 88-053; see also Clermont
Environmental Reclamation Co. v. Wiederhold, 2 Ohio St. 3d 44, 442 N.E.2d 1278
(1982). See generally Families Against Reily/Morgan Sites v. Butler County Board
of Zoning Appeals, 56 Ohio App. 3d 90, 94, 564 N.E.2d 1113, 1118 (Butler County)
("[cllearly, the legislature intended for the state through the Ohio EPA to preempt
and solely occupy the licensing and regulation of solid waste disposal and sanitary
landfill facilities. However,....[a permit issued by the Ohio EPA] is subject to those
local zoning provisions which do not conflict with the environmental laws and
regulations approved by the state"), motion to certify overruled, 46 Ohio St. 3d
709, 546 N.E.2d 944 (1989).

Hence, even where state statutes have prohibited local regulation that
interferes with a state regulatory scheme, local regulation is not totally preempted;
rather, it must be determined whether the local regulation has the prohibited
effect. See Set Products, Inc. v. Bainbridge Township Board of Zoning Appeals, 31
Ohio St. 3d 260, 510 N.E.2d 373 (1987) (the power of townships to enact zoning
resolutions to regulate surface mining has not been preempted by state laws
providing for regulation of mining by the Ohio Department of Natural Resources);
Hulligan v. Columbia Township Board of Zoning Appeals, 59 Ohio App. 2d 105, 392
N.E.2d 1272 (Lorain County 1978) (the purposes of local zoning and Ohio EPA
regulations are distinct but harmonious; compliance with Ohio EPA regulation of a
sanitary landfill does not excuse compliance with local zoning); North Sanitary

4 This provision, in nearly identical terms, now appears at R.C.
3734.05(EX3).
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Landfill, Inc. v. Board of County Commissioners, 52 Ohio App. 2d 167, 172, 369
N.E.2d 17, 21 (Montgomery County 1976) ("[wlhen different laws are adopted by a
common authority, the initial presumption is that each relates to a different matter
and that they are not incompatible or inconsistent”; Ohio EPA authority over refuse
disposal systems does not preempt county authority to approve or disapprove such
systems); Columbia Township Trustees v. Williams, 11 Ohio Op. 3d 233 (Ct. App.
Franklin County 1976) (local zoning powers are not incompatible with the power of
Ohic EPA to protect the environment, and the Director of Environmental Protection
should consider local zoning in regulating solid waste facilities). See generally
1990 Op. Att'y Gen. No. 90-081 at 2-348 (discussing questions of state law
preemption of local zoning authority and stating: "Where the statutory language is
unclear, the question is resolved by examining whether the purposes of zoning are
incompatible or inconsistent with the purposes of the other statutory scheme
involved"); 1985 Op. Att'y Gen. No. 85-053, at 2-199 ("township zoning and DNR
regulation of urban sediment pollution may coexist because they serve different
purpouses"). But see, e.g., City of Eastlake v. Ohio Board of Building Standards, 66
Ohio St. 2d 363, 422 N.E.2d 598 (discussing the test for determining whether an
ordinance conflicts with general laws and concluding that a municipal ordinance
imposing more restrictive standards of construction than mandated by state statute
is in confhict with general laws), cert. denied, 454 U.S. 1032 (1981). See generally
Johnson's Markets, Inc. v. New Carlisle Department of Health, 58 Ohio St. 3d 28,
567 N.E.2d 1018 (1991).

R.C. 6109.07(B) prohibits the construction, installation, or substantial change
of a public water system except in accordance with plans approved by the Director
of Environmental Protection. The need for such approval does not, by its terms,
preclude compliance with a township fire code. See generally Shipman v. Lorain
County Board of Health, 64 Ohio App. 2d 228, 414 N.E.2d 430 (Lorain County 1979);
Op. No. 88-051, at 2-228 n. 2.

VI. Weighing and Balancing the Interests of the County and the Township

The General Assembly has, in R.C. Chapter 6103, delegated certain powers
with respect to water supplies to boards of county commissioners. Such powers are
subject to regulation and approval by the Ohio EPA under R.C. Chapter 6109. The
General Assembly has also delegated certain powers with respect to water supplies
for firefighting purposes to townships under R.C. 505.373. No statute directly
addresses the question whether a county acting under R.C. Chapter 6103 must
comply with provisions adopted under R.C. 505.373. It appears, accordingly, on the
basis of the authorities discussed above, that, when a county installs water system
improvements in an unincorporated area of the county under R.C. Chapter 6103 and
in accordance with plans approved by the Director of Environmental Protection, the
county must make a reasonable effort to comply with provisions of a township fire
code that affect water system improvements. If, after making a reasonable effort,
the county determines that it is unable to comply with provisions of the township
fire code, then there must be a weighing and balancing of the interests of the
township and the county to determine the extent to which the county is required to
comply with the township fire code. This conclusion, which is based on relevant case
law, requires that the question of compliance be determined on a case-by-case
basis. It is impossible to perform the balancing function in a formal opinion of the
Attorney General because of the need to make findings of fact.

VII. Conclusion

On the basis of the discussion set forth above, it is my opinion, and you are
hereby advised, as follows:

1. There is no statutory requirement for township approval of water
supply improvements prior to their installation by the county
pursuant to R.C. Chapter 6103.

2. Pursuant to Ohio case law, when a county installs water system
improvements in an unincorporated area of the county under R.C.
Chapter 6103, the county must make a reasonable effort to
comply with provisions of a township fire code that affect water
system improvements.
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3. If, after making a reasonable effort, the county determines that
it is unable to comply with provisions of a township fire code as
it installs water system improvements under R.C. Chapter 6103,
then there must be a weighing and balancing of the interests of
the township and the county to determine the extent to which the
county is required to comply with the township fire code.

4 It is impossible to use an opinion of the Attorney General to
perform the function of weighing and balancing the interests of
various governmental entities in carrying out their regulatory
schemes because that function requires findings of fact.

OPINION NO. 91-071
Syliabus:

1. Pursuant to R.C. 505.701, a township has authority to make
contributions of public money to a community improvement
corporation organized pursuant to R.C. Chapter 1724, in order to
defray the administrative expenses of the community
improvement corporation. (1985 Op. Att'y Gen. No. 85-024,
syllabus, paragraph 1, approved and followed, in part.)

2. Pursuant to R.C. 307.78, a county has authority to make
contributions of public money to a community improvement
corporation organized pursuant to R.C. Chapter 1724, in order to
defray expenses of the community improvement corporation
incurred in connection with its functions under R.C. Chapter
1724. (1967 Op. Att'y Gen. No. 67-056, overruled.)

3. Pursuant to Ohio Const. art. XVIII, §3, and in light of R.C. 307.78
and R.C. 505.701, a municipal corporation has authority to make
contributions of public money to a community improvement
corporation organized pursuant to R.C. Chapter 1724, in order to
defray expenses of the community improvement corporation
incurred in connection with its functions under R.C. Chapter
1724. (1967 Op. Att'y Gen. No. 67-056, overruled.)

To: Philip J. Brumbaugh, Darke County Prosecuting Attorney, Greenville, Ohio
By: Lee Fisher, Attorney General, December 31, 1991

1 have before me your request for an opinion concerning the authority of a
municipal corporation to contribute funds to a county community development
corporat’on. In conversations with a member of my staff, you have stated that your
question relates specifically to a community improvement corporation ("CIC")
created pursuant to R.C. Chapter 1724.

1. Counties, Townships, and Municipal Corprrations
May Designate a CIC as Their Agency to Ferform
Functions Under R.C. Chapter 1724

A CIC is a nonprofit corporation, organized as provided in R.C. Chapter 1724
"for the sole purpose of advancing, encouraging, and promoting the industrial,
economic, commercial, and civic development of a community or area." R.C.
1724.01. R.C. Chapter 1724 was enacted pursuant to Ohio Const. art. VIII, §13,
which permits public aid to private enterprise "[t]lo create or preserve jobs and
employment opportunities [or] to improve the economic welfare of the people of the
state." See, e.g., State ex rel. Burton v. Greater Portsmouth Growth Corp., 7 Ohio
St. 2d 34, 218 N.E.2d 446 (1966).

Counties, townships, and municipal corporations, or a combination of those
entities, may designate a CIC as their agency and may enter into agreements for the
CIC to prepare a plan for development, R.C. 1724.10(A); for the CIC to acquire,
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construct, improve and equip buildings and other properties for lease or sale by the
CIC, R.C. 1724.10(A); for the CIC to sell or lease lands owned by the political
subdivision and not needed for purposes of the subdivision, R.C. 1724.10(B); or for
the political subdivision to convey to the CIC lands owned by the political subdivision
and not needed for purposes of the subdivision where the conveyance "will promote
the welfare of the people of the political subdivision, stabilize the economy, provide
employment, and assist in the development of industrial, commercial, distribution,
and research activities to the benefit of the people of the political subdivision and
provide additional opportunities for their gainful employment,” R.C. 1724.10(C). The
CIC may incur debt and issue obligations to carry out its purposes; such debt is solely
that of the corporation and is not secured by the pledge of moneys from a political
subdivision. Ohio Const. art. VIII, §13; R.C. 1724.02; R.C. 1724.10(A); see also
R.C. Chapter 165.

Your question relates to a CIC that was created several years ago but has
not been active. Local residents are seeking funds from various political subdivisions
to enable the CIC to carry out its purposes. Your letter states that you have
determined that counties and townships are authorized by statute to contribute
money to fund CIC activities, but you are uncertain whether municipal corporations
have the same authority. I assume, for purposes of this opinion, that your question
relates to contributions made for the purpose of defraying expenses of a CIC
incurred in connection with its functions under R.C. Chapter 1724. See generally,
e.g., 1988 Op. Att'y Gen. No. 88-037.

II. Counties and Townships Have Statutory Authority
to Contribute Money to a CIC

Under Ohio law, counties and townships are both creatures of statute, having
only such powers as they are granted by statute.l See, e.g., State ex rel.
Schramm v. Ayres, 158 Ohio St. 30, 106 N.E.2d 630 (1952); State ex rel. Shriver v.
Board of Commissioners, 148 Ohio St. 277, 74 N.E.2d 248 (1947). R.C. 307.78
expressly authorizes the board of county commissioners of any county to "make
contributions of moneys, supplies, equipment, office facilities, and other personal
property or services to any community improvement corporation organized pursuant
to Chapter 1724 of the Revised Code to defray the expenses of the corporation," and
provides that the CIC may use the board's contributions for any of its functions
under R.C. Chapter 1724.2 R.C. 505.701 provides somewhat more limited
authority to a township, stating that the board of trustees of a township "may give
financial or other assistance, including any fees generated by [a community
improvement] corporation, to such a corporation to defray its administrative
expenses."3 See 1985 Op. Att'y Gen. No. 85-024.

1. Municipal Corporations Have Constitutional
Authority to Contribute Money to a CIC

There is no corresponding statuwc granting a municipal corporation authority
to make monetary contributions to a CIC. Cf. R.C. Chapter 761 (setting forth
certain powers of a municipal corporation with respect to a CIC). Authority for a
municipal corporation to make such contributions is, however, derived from the
municipal corporation's constitutional powers. Ohio Const. art. XVIII, §3 grants a

1 A county may adopt a charter and obtain certain powers pursuant to
the Ohio Constitution. See Ohio Const. art. X, §3; see also, e.g., 1986
Op. Att'y Gen. No. 36-053 at 2-283 n. 1. For purposes of this opinion, | am
not considering charter counties.

2 Prior to August 20, 1991, a county's authority to make contributions to
a CIC was limited to contributions to defray the administrative expenses of
the corporation. See H.B. 25, 119th Gen. A. (1991) (eff. Aug. 20, 1991).

3 Townships have statutory power to adopt a limited self-government
form of township government pursuant to R.C. Chapter 504. See Sub. H.B.
77, 119th Gen. A. (1991) (eff. Sept. 17, 1991). I am not considering the
effect that any such self-government may have upon the authority granted
by R.C. 505.701.
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municipal corporation the authority to exercise all powers of local self-government.
See also Ohio Const. art. XVIII, §7 (providing for charter municipalities). This
authority extends to all matters that are local and municipal in character, and
includes the power to spend money for municipal public purposes. See, e.g., Bazell
v. City of Cincinnati, 13 Ohio St. 2d 63, 233 N.E.2d 864 (1968), appeal dismissed
sub nom. Fosdick v. Hamilton County, 391 U.S. 601 (1968); 1974 Op. Att'y Gen. No.
74-048; 1973 Op. Att'y Gen. No. 73-102; 1971 Op. Att'y Gen. No. 71-044. A
municipal corporation may, accordingly, contribute public funds to a CIC if the
legislative authority of the municipal corporation, in the reasonable exercise of its
discretion, determines that the making of a contribution constitutes a municipal
public purpose.

By enacting R.C. 505.701, the General Assembly indicated that giving public
money to a CIC for the purpose of defraying the administrative expenses of the CIC
constitutes a valid public purpose. R.C. 307.78 reflects a determination by the
General Assembly that a contribution of public money to a CIC constitutes a valid
public purpose when the money is available for any of the functions of the CIC under
R.C. Chapter 1724. The existence of these provisions makes it clear that, under
Ohio law, it is reasonable for the legislative authority of a municipal corporation to
determine that a contribution of public moneys to a CIC constitutes a public
purpose. In order to make such a contribution, the municipal corporation must
determine also that the contribution constitutes a purpose of the municipal
corporation. If, on particular facts, the legislative authority of a municipal
corporation finds that a contribution to a CIC constitutes a municipal public purpose,
the municipal corporation may properly expend its funds for that purpose. See,
e.g., Bazell v. City of Cincinnati; Op. No. 88-037; Op. No. 73-102 at 2-386 (a grant
of public funds to a nonprofit association for a public purpose "must contain
restrictions which insure that the funds will be expended for only that purpose"); Op.
No. 71-044.

IV. It is Necessary to Overrule 1967
Op. Att'y Gen. No. 67-056

I am aware that, in 1967 Op. Att'y Gen. No. 67-056, one of my predecessors
concluded that "[a] political subdivision may not appropriate moneys derived from
taxation to provide for the maintenance or operating expenses of a community
improvement corporation." Op. No. 67-056 (syllabus). That opinion did not
distinguish be :ween municipal corporations and other political subdivisions. Op. No.
67-056 was overruled as it applied to townships because of the enactment of R.C.
505.701. Op. No. 85-024. Op. No. 67-056 must, similarly, be overruled as it applies
to counties on the basis of the language currently appearing in R.C. 307.78. Further,
Op. No. 67-056 must also be overruled as it applies to municipal corporations on the
basis of their constitutional powers.

V. Conclusion

ol For the reasons set forth above, it is my opinion, and you are advised, as
ollows:

1. Pursuant to R.C. 505.701, a township has authority to make
contributions of public money to a community improvement
corporation organized pursuant to R.C. Chapter 1724, in order to
defray the administrative expenses of the community
improvement corporation. (1985 Op. Att'y Gen. No. 85-024,
syllabus, paragraph 1, approved and followed, in part.)

2. Pursu'ant_to R.C. 307.78, a county has authority to make
contrlbupons of public money to a community improvement
corporation organized pursuant to R.C. Chapter 1724, in order to
defray expenses of the community improvement corporation
incurred in connection with its functions under R.C. Chapter
1724. (1967 Op. Att'y Gen. No. 67-056, overruled.)

3. Pursuant to Ohio Const. art. XVIII, §3, and in light of R.C. 307.78
and RC _505.701, a municipal corporation has authority to make
contributions of public money to a community improvement
corporation organized pursuant to R.C. Chapter 1724, in order to
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defray expenses of the community improvement corporation
incurred in connection with its functions under R.C. Chapter
1724. (1967 Op. Att'y Gen. No. 67-056, overruled.)

OPINION NO. 91-072
Syllabus:

A metropolitan housing authority is not a "subdivision" for purposes of
R.C. Chapter 5705.

To: Thomas E. Ferguson, Auditor of State, Columbus, Ohio
By: Lee Fisher, Attorney General, December 31, 1991

You have requested an opinion relating to metropolitan housing authorities.
Your specific question is whether a metropolitan housing authority is a subdivision
for purposes of R.C. Chapter 570S.

R.C. 5705.01(A) contains the following definition of the term "subdivision,"
as used in R.C. Chapter 5705:

"Subdivision” means any county; municipal corporation; township;
township police district; township fire district; joint fire district; joint
ambulance district; joint recreation district; township waste disposal
district; township road district; community college district; technical
college district; detention home district; a district organized under
section 2151.65 of the Revised Code; a combined district organized
under sections 2151.34 and 2151.65 of the Revised Code; a joint—county
alcohol, drug addiction, and mental health service district; a drainage
improvement district created under section 6131.52 of the Revised
Code; a union cemetery district; a county school financing district; or
a city, exempted village, local, or joint vocational school district.

This definition designates a variety of governmental entities as "subdivisions" for
purposes of R.C. Chapter 5705. It does not, however, include a municipal housing
authority. It follows that a municipal housing authority is not a subdivision for
purpuses of R.C. Chapter 5705. See R.C. 1.42 ("[w]ords and phrases that have
acquired a technical or particular meaning, whether by legislative definition or
otherwise, shall be construed accordingly"); Woman's International Bowling
Congress v. Porterfield, 25 Ohio St. 2d 271,- 267 N.E.2d 781 (1971) (syllabus,
paragraph 2) ("[wlhere a statute defines terms used therein which are applicable to
the subject matter affected by the legislation, such definition controls in the
application of the statute").

Your letter of request states that your question arose because of the
statement in 1987 Op. Att'y Gen. No. 87-019, at 2-126, that "[tlhere seems to be
little question...that a metropolitan housing authority is a political subdivision of the
state.” In Op. No. 87-019, my predecessor was considering the application of the
term "public servant," found in R.C. 2921.01(B), to the executive director of a
metropolitan housing authority. As discussed in Op. No. 87-019, the term "public
servant” included any "public official," and that term referred to "any elected or
appointed officer, or employee, or agent of the state or any political subdivision
thereof." Op. No. 87-019 concluded that the director of a metropolitan housing
authority was a "public servant,” for purposes of R.C. 2921.01, since he was an
officer or employee of a political subdivision of the state.

The statement in Op. No. §7-019 that a metropolitan housing authority is a
political subdivision of the state was based on Cuyahoga Metropolitan Housing
Authority v. City of Cleveland, 342 F. Supp. 250 (N.D. Ohio 1972), aff'd, 474 F.2d
1102 (1973), and Country Club Hills Homeowners Association v. Jefferson
Metropolitan Housing Authority, 5 Ohio App. 3d 77, 449 N.E.2d 460 (Jefferson
County 1981). The Cuyahoga Metropolitan Housing Authority case found that a
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metropolitan housing authority was a political subdivision of the state for purposes
of the principle that one political subdivision cannot subject another political
subdivision to its laws in the absence of express statutory authority. The court found
that a city ordinance that attempted to interfere with the activities of a
metropolitan housing authority was invalid. The Country Club Hills case was a
taxpayers' suit to emjoin the construction of housing by a metropolitan housing
authority. The court cited the Cuyahoga Metropolitan Housing Authority case for
the proposition that a metropolitan housing authority is a political subdivision, but
went on to find that the taxpayers lacked standing to bring the action.

You have not requested a reconsideration of the merits of Op. No. 87-019,
and this opinion does not address that matter. It is, however, clear that it is possible
for a metropolitan housing authority to be classified as a political subdivision for
certain purposes, see, e.g., Op. No. 87-019; 1972 Op. Att'y Gen. No. 72-039; 1960
Op. Att'y Gen. No. 1736, p. 625, and not to be classified as a subdivision for purposes
of R.C. Chapter 5705. In each case, the meaning of the statute in question is
controlling. See generally, e.g., Wachendorf v. Shaver, 149 Ohio St. 231, 78
N.E.2d 370 (1948) (syllabus, paragraph 5).

A discussion of the variety of meanings given to the term "political
subdivision" appears in 1983 Op. Att'y Gen. No. 83-059, at 2-247, as follows:

The term "political subdivision" is a susceptible of a wide variety
of definitions, depending upon the context in which it is used. See,
e.g., R.C. 2743.01(B) (defining "[plolitical subdivisions" for purposes of
Court of Claims provisions); R.C. 3501.01(T) (defining "[p]olitical
subdivision" for purposes of elections provisions); R.C. 5705.01(A)
(defining "[sJubdivision" for purposes of tax levy law); R.C. 5713.081
(defining "political subdivision” for purposes of the collection of
delinquent taxes levied on real property owned by the public); R.C.
5915.01(F) (defining "[pJolitical subdivision" for purposes of civil
defense). In its general sense, the term "political subdivision" is used
"to encompass all types of public agencies authorized to exercise
governmental functions," 1979 Op. Att'y Gen. No. 79-018, at 2-59, and
it is this sense in which the term is used in R.C. 117.01. See
generally 1972 Op. Att'y Gen. No. 72-039 (concluding that a
metropolitan housing auvthority is a political subdivision for purposes of
R.C. Chapter 167) (1960 Op. Att'y Gen. No. 1736, approved and
followed); 1972 Op. Att'y Gen, No. 72-035.

See also 1989 Op. Att'y Gen. No. 89-055 at 2-235 ("[m]any terms used in the
Revised Code have varying meanings, depending upon the contexts in which they are
used," citing various examples and authorities). Regardless of the meaning given to
the term "subdivision" or "political subdivision" in other contexts, the definition of
"subdivision" appearing at R.C. 5705.01(A) controls the meaning of that term as used
in R.C. Chapter 5705. That definition does not include a metropolitan housing
authority.

For the reasons discussed above, it is my opinion, and you are advised, that a
metropolitan housing authority is not a "subdivision” for purposes of R.C. Chapter
5705.

OPINION NO. 91-073
Syllabus:

1. Pursuant to 3 Ohio Admin. Code 3375-2-02 and 3375-2-07, a
local library is permitted to be a full voting member of only one
area library service organization ("ALSO") or metropolitan
library system ("METRO"). There are no restrictions on the
number of associate memberships a library may have in such
entities; however, an associate member is not permitted to be a
voting member or to serve on the board of trustees.
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2. Pursuant to 3 Ohio Admin. Code 3375-2-02 and 3375-2-07, a
library that is physically located in the legal service area of one
chartered library system, but is not a member of that system, is
not permitted to be a full voting member of a contigious
chartered library system.

To: Richard Cheski, State Librarian, Columbus, Ohio
By: Lee Fisher, Attorney General, December 31, 1991

You have requested an opinion concerning chartered library systems. Your
specific questions are as follows:

L. May a participating local library in either an area library service
organization (ALSO) or a metropolitan library system (METRO)
as defined in the Ohio Revised Code 3375.70 and 3375.90 and
State Library Board Rules 3375-2-02(B)8) and 3375-2-07(B)(8)
respectively be a full voting member of more than one chartered
library system with eligibility to serve and vote on the [system's]
Board?

2. May a library physically located in the legal service area of one
chartered library system, but not a member of that system, be
ehigible as a participating library with full voting [privileges] in a
contiguous chartered system?

Statutes Governing Chartered Library Systems Do Not Set Forth
Boundary or Membership Limitations

There are two types of chartered library systems in Ohio — the area library
service organization ("ALSO"), governed by R.C. 3375.70-.73, and the metropolitan
library system ("METRO"), governed by R.C. 3375.90-.93. An ALSO may be formed
by public libraries in two or more counties. R.C. 3375.70. The libraries must obtain
approval of their boards of trustees. R.C. 3375.70(A). Then they submit to the State
Library Board an application and a plan of service "describing the specific purposes
for which the organization is formed and the means by which such purposes are to be
accomplished." R.C. 3375.70(B). The ALSO becomes operable upon approval of the
application by the State Library Board and the making of a grant or grants for the
organization. R.C. 3375.70(C).

A METRO may be formed by any four or more libraries within a
metropolitan area with a population of two hundred fifty thousand or more. R.C.
3375.90. At least two of the following types of libraries must be included: academic,
public, special, and school. R.C. 3375.90(A). The governing Lodies of the
participating libraries must approve an agreement for the formation of a METRO,
and must submit to the State Library Board the agreement, an application, and a
plan of service. R.C. 3375.90(A), (B). The METRO becomes operable upon approval
of the application by the State Library Board and the making by that Board, or some
other authority or authorities, of a grant or grants for the system. R.C. 3375.90(C).

The statutory provisions governing an ALSO and a METRO are similar. Both
types of chartered regional library systems are authorized to receive grants and
control and expend moneys, R.C. 3375.71(B}, (C); R.C. 3375.91(B), (C), to acquire and
hold real and personal property, R.C. 3375.7H{E)-(G); R.C. 3375.91(E)(G), and to
enter into contracts with libraries and other entities, R.C. 3375.71(J); R.C.
3375.91(J). An ALSO or a METRO may be dissolved upon a two-thirds vote of its
members. R.C. 3375.73; R.C. 3375.93. A participating library may withdraw from
an ALSO or a METRO on July first of any year, following eighteen months' notice of
the intent to withdraw. When a withdrawal occurs, or another library joins, an
amended plan must be submitted to the State Library Board. Id.
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Your questions pertain to the status of particular libraries as members of a
regional library system and to the voting privileges of those libraries. The rights of
a llbrary to participate in management of a regional Ilbrary system become
operative in the formation and dissolution of the system, and also in the operation of
the system by its board of trustees.

Before an ALSO or a METRO can exist, the libraries that wish to be part of
the system must, through their respective boards of trustees, approve the formation
of the system. R.C. 3375.70(A); R.C. 3375.50(A). The application for formation is
submitted to the State Library Board and, upon approval and fundinrg, the system
becomes operable. R.C. 3375.70(B), (C); R.C. 3375.90(B), (C). It is apparent that, in
forming an ALSO or METRO, the participating libraries will confer and debate the
contents of the application and the plan. The plan must be amended whenever a
participating library withdraws from the system or another library joins the system.
R.C. 3375.73; R.C. 3375.93. The plan must state the means by which participating
libraries may record their approval or disapuroval of the dissolution of the system.
A two-thirds vote of the members is necessary to dissolve the organization. Id. It
appears that every library that participated in forming the system, or subsequently
joined through amendment of the plan, is a voting member for purposes of dissolving
the system.

Apart from formation and dissolution of the system, the governance of the
system is undertaken by its board of trustees. In the case of an ALSO, the board of
trustees consists of at least seven and no more than fifteen persons who are selected
"from among the members of the boards of trustees of the participating public
libraries." R.C. 3375.70. In the case of a METRO, the board of trustees consists of
at least seven and no more than fifteen persons who are selected "from among the
representatives of the participating libraries, duly appointed as such representatives
by the governing hodies of the participating libraries.” R.C. 3375.90. The number of
trustees, the manner of selection, the terms of office, and the provisions for filling
vacancies are determined by agreement of the governing bodies of the participating
libraries and are set forth in the application submitted to the State Library Board.
R.C. 3375.70; R.C. 3375.90.

The libraries themselves do not sit on the board of trustees of an ALSO or a
METRO. Rather, a participating library is represented on the board of trustees of an
ALSO or a METRO to the extent the library's trustees or representatives are
selected to the board of trustees of the ALSO or METRO in accordance with the
application submitted to the State Library Board.

The board of trustees of each chartered library system is authorized to
develop plans of service and operation for the system and submit them to the State
Library Board, R.C. 3375.71(A); R.C. 3375.91(A), and to make and publish bylaws and
rules for its operation and for the government of the system, R.C. 3375.71(D); R.C.
3375.91(D). Thus, the board of trustees may modify the plan of service that was
submitted by the initial participating members of a chartered library system.

It appears that, for purposes of your questions, a "full voting member" of a
chartered library system is a library that has authority to participate in the
formation or dissolution of the system and that is eligible to have its trustees or
representatives serve as members of the board of trustees of the chartered library
system. The statutes governing chartered regional library systems do not directly
address the questions that you have raised. That is, the statutes do not specify: (1)
whether a local library that participates in an ALSO or a METRO may be a full
voting member of more than one chartered library system, with eligibility to serve
and vote on the system's board; or {2) whether a library that is located in the service
area of one chartered library system, but is not a member of that system, may be
eligible as a participating library with full voting privileges in a contiguous chartered
system.

Rules Adopted by the State Library Board Set Forth Boundary and
Membership Limitations for Chartered Library Systems

The State Library Board consists of five members appointed by the State
Board of Education. R.C. 3375.01. The State Library Board has various functions
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relating to the State Library of Ohio and the coordination of library services
throughout the state, including the duty of administering "such funds as the general
assembly may make available to it for the improvement of public library services,
interlibrary cooperation, or for other library purposes.” R.C. 3375.01(C). The State
Library Board is authorized to adopt rules to carry out its functions. See R.C.
3375.01(K); R.C. 3375.82.1

The State Library Board is responsible for approving or disapproving
applications for the formation of an ALSO or a METRO, see R.C. 3375.70(B), (C);
R.C. 3375.90(B), (C), and has adopted rules for carrying out those functions, see 3
Ohio Admin. Code 3375-2-02 (ALSO): 3 Ohio Admin. Code 3375-2-07 (METRO); see
also note 1, supra. The rules governing the two types of regional library systems
are similar in many respects. They contain the following provisions relating to the
approval of ALSO or METRO plans:

(A) In carrving out its responsibilities under Chapter 3375 of the
Revised Code and in approving [ALSO/METRO] plans, the state library
board shall keep in mind the overall and long-range needs for assuring
library services to the residents of Ohio and will base its decisions and
actions upon these needs.

(B) Planning for the [ALSO/METRO].

The state library hoard will grant a charter to [an ALSO/a
METRO] and declare its eligibility for subsidy only after the approval
of the submitted plan and demonstration that the [ALSO/METRO]
board has been organized in accordance with the statutes and this
rule....

{2) The plan shall demonstrate that the proposed boundaries do
not overlap the boundaries of an existing state library chartered library
system.

(8) Membership: Participating libraries may be full voting
members of only one existing state library chartered library system.
The plan may include a separate category of membership for associate
members.

(9) The [ALSO/METRO] plan shall be based upon the following
principles and [must/shall} clearly state the application of each
principle proposed:

(c) The plan provides for the addition and withdrawal of member
hibraries, and definition and change of boundaries.

3 Ohio Admin. Code 3375-2-07; 3 Ohio Admin. Code 3375-2-07.

These rules address the matters with which you are concerned. The rules
specify that the boundaries of two chartered library systems may not overlap. It
follows that any particular geographical area may be located within the boundaries
of only a single chartered library system. The rules also specify that a library may

I R.C. 3375.01(K) provides general authoritv for the State Library Board,
in accordance with R.C. Chapter 119, to "adopt such ruls as are necessary
for the carrying out of any function imposed on it by law." R.C. 3375.75(B)
states that the State Library Board shall approve or disapprove an
application for the formation of an ALSO "in accordance with rules and
regulations adopted under section 3375.82 of the Revised Code." R.C.
3375.82 requires the State Library Board to administer all grants and to
provide for the expenditure of all funds appropriated for the essential library
services support program. R.C. 3375.82 also provides that grants must be
made under rules adopted by the State Library Board and sets forth
guidelines that the rules should follow. Thus, the authority of the State
Library Board to adopt rules relating to the formation and funding of an
ALSO is derived from R.C. 3375.01(K), as well as from R.C. 3375.82.
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be a full voting member of only one chartered library system. The rules allow for
associate members; however, the contrast between the "associate member” language
and the provision that a library may be a full voting member of only one chartered
library system makes it clear that an associate member is not a full voting member.

On the basis of 3 Ohio Admin. Code 3375-2-02 and 3375-2-07, your first
question must be answered in the negative. A library is not permitted to be a full
voting member of more than one chartered library system. A library may be a full
voting member of one system and an associate member of one or more other
systems. The rule does not specify the role that an associate member may take in
the operations of a chartered library system, but it is clear that an associate
member is not permitted to be a voting member of the system or to serve on the
system's board of trustees.

Because of these restrictions upon membership, it appears that your second
question must also be answered in the negative. Neither the statutes nor the rules
specify that a chartered library system must have boundaries that encompass the
participating members of the system. That result is, however, clearly implied by the
language in the rules requiring that the systems have boundaries that do not overlap.
3 Ohio Admin. Code 3375-2-02(B)(2); 3 Ohio Admin. Code 3375-2-07(B)}2). If a
system is required to have boundaries, it follows that its members should be located
within those boundaries.

You have described a situation in which a library is physically located in the
legal service area of a chartered library system, but is not a member of that
system. It does not appear that such a library is permitted to be a participating
library with full voting privileges in a second system because of the clear implication
that a library must be located within the boundaries of the system in which it
participates as a full voting member. 3 Ohio Admin. Code 3375-2-02(B)9)(c) and
3375-2-07(B}9)(c) require that a plan provide for the addition and withdrawal of
member libraries, and definition and change of boundaries. In a particular situation,
it might be possible to change the boundaries of a chartered library system so that
territory is transferred to a contiguous system, thereby permitting a library whose
territory is so transferred to become part of the system to which the territory has
been transferred. Existing rules do not, however, permit a library to be a full voting
member of a chartered library system other than the one within which it is
physically located.

The answers to both of your questions are based upon rules adopted by the
State Library Board in accordance with R.C. Chapter 119. See R.C. 3375.01(K).
Administrative rules enacted pursuant to a specific grant of legislative authority
have the force and effect of law. See, e.g., Doyle v. Ohio Bureau of Motor
Vehicles, 51 Ohio St. 3d 46, 554 N.E.2d 97 (1990) (syllabus, paragraph 1); 1990 Op.
Att'y Gen. No. 90-056; 1985 Op. Att'y Gen. No. 85-095. They will be upheld as long
as they are reasonable and not in clear conflict with statutory provisions. See,
e.g., Youngstown Sheet & Tube Co. v. Lindley, 38 Ohio St. 3d 232, 527 N.E.2d 828
(1988); Op. No. 85-095. The rules discussed in this opinion are, of course, subject to
change by the State Library Board, pursuant to the provisions set forth in R.C.
Chapter 119, if the Board, in its discretion, should choose to implement a different
regulatory scheme. See R.C. 3375.01(K); see also 1989 Op. Att'y Gen. No.
89-008; 1986 Op. Att'y Gen. No. 86-076 (an administrative body may exercise its
discretion in adopting any reasonable interpretation of a statute that it has the duty
of implementing); 1984 Op. Att'y Gen. No. 84-080 at 2-269 n. 5.

Conclusion

On the basis of the reasoning set forth above, it is my opinion, and you are
hereby advised, as follows:

1. Pursuant to 3 Ohio Admin. Code 3375-2--02 and 3375-2-07, a
local library is permitted to be a full voting member of only one
area library service organization ("ALSO") or metropolitan
library system ("METRO"). There are no restrictions on the
number of associate memberships a library may have in such
entities; however, an associate member is not permitted to be a
voting member or to serve on the board of trustees.
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2. Pursuant to 3 Ohio Admin. Code 3375-2-02 and 3375-2-07, a
library that is physically located in the legal service area of one
chartered library system, but is not a member of that system, is
not permitted to be a full voting member of a contiguous
chartered library system.

OPINION NO. 91-074
Syllabus:

The prohibition set forth in R.C. 3701.243 against the disclosure of the
resul.s of human immunodeficiency virus testing or the diagnosis of
acquired immunodeficiency syndrome does not preclude a county
coroner from including that information in an autopsy report as
required by R.C. 313.13 or a death certificate as required by R.C.
3705.16.

To: Lee C. Falke, Montgomery County Prosecuting Attorney, Dayton, Ohio
By: Lee Fisher, Attorney General, December 31, 1991

You have requested an opinion regarding the report by the county coroner in
a death certificate or an autopsy reportl of the presence of acquired
immunodeficiency syndrome {AIDS) or the human immunodeficiency virus (HIV). You
are particularly concerned with whether the inclusion of this information by the
county coroner in a death certificate or an autopsy report would violate R.C.
Chapter 3701 or any other provision of the Revised Code, and thus subject the
coroner to civil or criminal penalties. Additionally, you have asked whether, if the
coroner is prohibited from including information concerning AIDS or HIV in a death
certificate or autopsy report, the coroner must keep the entire document that makes
reference to AIDS or HIV confidential, or whether the coroner may release that
portion of the document that makes no reference to AIDS or HIV.

The Coroner Has A Duty to Determine And Report
The Cause Of Death In Certain Cases

R.C. 313.12 provides for notification of the county coroner "[wlhen any
person dies as a result of criminal or other violent means, or by casualty, or by
suicide, or suddenly when in apparent health, or in any suspicious or unusual
manner." 1t is the duty of the county coroner to keep a complete record of each
case coming under his jurisdiction. R.C. 313.09. The record "shall state the name, if
known, of every deceased person as described in section 313.12 of the Revised Code,
the place where the body was found, date of death, cause of death, and all other
available informaticn.” Id. Thus, when a person dies in any of the circumstances
described in R.C. 313.12, the coroner has a statutory duty to ascertain that person's
cause of death. Vargo v. Travelers Ins. Co., 34 Ohio St. 3d 27, 516 N.E.2d 226
(1987).

If the coroner determines that an autopsy is necessary to ascertain the cause
of death, the coroner, deputy coroner, or pathologist shall perform the autopsy,
except under certain circumstances where an autopsy is contrary to the deceased
person's religious beliefs. R.C. 313.131. When an autopsy is performed, "a detailed
description of the observations written during the progress of such autopsy, or as

1 Your request letter mentioned, in addition to the death certificate and
autopsy report, "related documents." A member of my staff has been
informed that "related documents" refers to documents such as a toxicology
report or a histology report that are relied upon by the coroner in
ascertaining the cause of death and included as part of the autopsy report.
Since such "related documents" are maintained as part of the autopsy report,
which is treated more fully in the discussion that follows, 1 have not
addressed them separately.
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soon after such autopsy as reasonably possible, and the conclusions drawn from the
observations shall be filed in the office of the coroner." R.C. 313.13(A). "[Tihe
detailed findings of the autopsy shall be attached to the report of each nase." R.C.
313.09.

In addition to keeping his own record of the cause of death in each case
coming under his jurisdiction, the coroner has a duty to certify the cause of death on
a death certificate presented (o him pursuant to R.C. 3705.16. That section requires
a funeral director or other person in charge of the final disposition of the remains of
a deceased person to present the death certificate to the physician who attended the
deceased, or to the coroner. The physician or coroner is required to complete the
medical certification, R.C. 3705.16, which is that portion of the cerlificate of death
that sets forth the cause of death, R.C. 3705.01(1). See also 4 Ohio Admin. Code
3701-5-03 (requiring a funeral director or other person in charge of the final
disposition of a dead human body to present a certificate of death to the attending
physician or coroner for the medical certification).

In summary, the county coroner has a duty to report the cause of death of
any person whose dealh comes under the coroner's jurisdiction pursuant to R.C.
313.12. R.C. 313.09. If an autopsy is performed, the coroner has a duty to make a
detaited report of the autopsy findings, R.C. 313.13, and to attach the detailed
findings to the report required by R.C. 313.09. The coroner, when so requested, also
is required to complete the medical certification, which sets forth the cause of
death, on a death certificate. R.C. 3705.16; rule 3701-5-03. Accordingly, if the
coroner discovers the existence of AIDS or HIV during the autopsy, he must report
that finding in the detailed report of autopsy findings compiled pursuant to R.C.
313.13. Likewise, if the coroner determines that AIDS or HIV is the cause of death,
the coroner must report that fact and record it on the medical certification pursuant
to R.C. 3705.16 and rule 3701-5-03.

R.C. 3701.243 Does Not Prohibit The Coroner From Disclosing
The Presence Of HIV Or AIDS In An Autopsy Report Cr
Death Certificate

In light of the duty of the coroner to determine and report the cause of
death in certain cases, you have expressed concern about the operation of R.C.
3701.243, which prohibits the disclosure of certain information concerning HIV
testing and the diagnosis of AIDS.2 R.C. 3701.243, which was enacted by Am. Sub.
S.B. 2, 118th Gen. A. (eff. November 1, 1989), provides, in part, as follows:

(A) Except as provided in this sectiond or section 3701.248 of
the Revised Code, no person or agency of state or local government
that acquires the information while providing any health care service

2 You noted in your request letter that R.C. 3701.24(C) also maintains
the confidentiality of certain information concerning HIV testing and the
diagnosis of AIDS. R.C. 3701.24(C) requires that "[p]ersons designated by
rule adopted by the public health council under section 3701.241 of the
Revised Code shall report promptly every case of AIDS, every AIDS-related
condition, and every confirmed positive HIV test to the department of
health." See 4 Ohio Admin. Code 3701-3-12(A) (designating the persons
required to report that information). R.C. 3701.24(C) further provides that
the "[ijnformation reported under this division that identifies an individual
is confidential” (emphasis added) and may be released only under certain
circumstances. The limitation on disclosure of the information applies only
to information reported under R.C. 3701.24(C), and thus has no application
to the report of information concerning HIV testing or the diagnosis of AIDS
under any other provision of law. Accordingly, it does not apply to the
coroner's report of the cause of death pursuant to R.C. 313.13 or R.C.
3705.16 or 4 Ohio Admin. Code 3701-5-03.

3 R.C. 3701.243(B) and (D) provide limited exceptions to the prohibition
against disclosure of HIV or AIDS information set forth in R.C. 3701.243(A).
Additionally, division (C) of that statute provides a method by which any
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or while in the employ of a health care facility or health care provider
shall disclose or compel another to disclose any of the following:

(1) The identity of any individual on whom an HIV test is
performed;

(2) The results of an HIV test in a form that identifies the
individual tested;

(3) The identity of any individual diagnosed as having AIDS or an
AIDS-related condition. (Footnote added.)

The prohibition against disclosure applies only to information acquired by a person or
agency of state or local government "while providing any health care service or
while in the employ of a health care facility or health care provider." Thus, whether
the coroner is subject to R.C. 3701.243(A)'s prohibition against disclosure depends
upon whether the coroner acquires the information concerning AIDS or HIV while
providing any health care service or while in the employ of a health care facility or
health care provider. See also R.C. 3701.241 (setting forth the duties of the
Director of Health with respect to counseling, testing, and treatment for AIDS or
HIV); R.C. 3701.242 {enumerating the circumstances under which HIV testing shall be
performed); R.C. 3701.244 (providing the exclusive civil remedies for violations of,
inter alia, R.C. 3701.242 and R.C. 3701.243).

As used in R.C. 3701.24 and R.C. 3701.241-.249, R.C. 3701.24(A)(11) defines
"health care provider" as "an individual who provides diagnostic, evaluative, or
treatment services." Pursuant to R.C. 3701.24(A)(5), "[hlealth care facility" has the
same meaning as in R.C. 1742.01, which defines the term as "any facility, except a
health practitioner's office, that provides preventive, diagnostic, therapeutic, acute
convalescent, rehabilitation, inental health, mental retardation, intermediate care,
or skilled nursing services.” R.C. 1742.01(H). The coroner, while executing the
duties of his office, clearly is not in the employ of either a heallh care provider or a
health care facility.

"Health care service" is not defined for purposes of R.C. 3701.243. It is a
general rule of statutory construction that a word that is not specifically defined for
purposes of a statute must be accorded its natural, literal, common, or plain
meaning. R.C. 1.42; State v. Dorso, 4 Ohio St. 3d 60, 446 N.E.2d 449 (1983).
"Health" is defined as "[s]tate of being hale, sound, or whole in body, mind or soul,
well being. Freedom from pain or sickness." Black's Law Dictionary 721 (6th ed.
1990). "Care" is defined, in relevant part, as "[p]rotection; supervision; charge: in
the care of a nurse.” The American Heritage Dictionary 240 (2nd college ed.
1985). Without offering a complete definition of the term "health care service," it is
nonetheless apparent that the term refers to the maintepance or protection of the
physical, mental, and emotional well being of a person. See, e.g., R.C. 1742.01()
(as used in R.C. Chapter 1742 (health maintenance organizations) "'[hJealth care
services' means any services involved in or incident to the furnishing to any
individual of preventive, diagnostic, therapeutic, or rehabilitative care for the
purpose of ensuring the protection, maintenance, and support of human physical,
mentai, and emotional health"). The services provided by the coroner in
investigating and reporting the cause of death of a person pursuant to R.C. 313.09
and R.C. 313.13 or R.C. 3705.16 serve none of these purposes and, therefore, are not
"heallh care services" for purposes of R.C. 3701.243. Accordingly, the information
concerning AIDS and HIV that is acquired by the coroner in the course of
investigating and reporting the cause of death of a person is not information
acquired while providing any health care service. The prohibition in R.C. 3701.243
against disclosure of AIDS or HIV information, therefore, does not apply to the
coroner when he acquires such information while engaged in investigating and
reporting the cause of death of a person.4 Thus, the coroner may disclose, in a
death certificate or an autopsy report, the presence of AIDS or [HIV without violating

person or government age:nicv may seek access to or authority to disclose the
11V test records of an individual.

4 There is an instance in which the coroner is prohibited from releasing
the name of a person who has tested positive for HIV or AIDS. R.C.
3701.248 provides that an energency medical services worker who believes
he has suffered a significant exposure to a contagious or infectious disease
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the provisions of R.C. 3701.243. Additionally, I am not aware of any other provision
in R.C. Chapter 3701 or any other section of the Revised Code that prohibits the
coroner from including this information in a death certificate or autopsy report.

Since I have determined that the prohibitions set forth in R.C. 3701.243
against the disclosure of the results of HIV testing or the diagnosis of AIDS do not
apply to the coroner when he acquires that information in investigating and reporting
of the cause of death of a person, I need not address your second question concerning
the manner in which death certificates or autopsy reports containing references Lo
HIV or AIDS may be released in the event the coroner is prohibited from disclosing
information concerning HIV or AIDS.

Conclusion

Based on the foregoing, it is my opinion, and you are hereby advised, that the
prohibition set forth in R.C. 3701.243 against the disclosure of the results of human
immunodeficiency virus testing or the diagnosis of acquired immunodeficiency
syndrome does not preclude a county coroner from including that information in an
autopsy report as required by R.C. 313.13 or a death certificate as required by R.C.
3705.16.

"may submit to the health care facility or ccroner that received the patient
a written request to be notified of the results of any test performed on the
patient to determine the presence of a contagious or infectious disease."
R.C. 3701.248(B)(1). The notification by the coroner of the test results
"shall not include the name of the patient or deceased person." R.C.
3701.248(C). However, the coroner's duty to nolify an emergency medical
services worker under these circumstances is distinguishable from his duty to
investigate and report the cause of death of a person. In fact, the coroner
who performs the testing under R.C. 3701.248(B)(1) might not have a duty to
investigate and report the cause of death. See, e.g., R.C. 313.16
{(providing for laboratory examinations to be undertaken by coroner in a
county other than the county in which death occurred). The apparent object
of the requirement of R.C. 3701.248 that the coroner notify the emergency
medical services worker of the results of the test is the health of that
worker rather than the investigation and report of the cause of death of a
person.
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